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SECRET INVENTION AS A FORM OF SECURING
STATE INTERESTS IN THE FIELD OF DEFENSE
AND STATE SECURITY

The purpose of this paper is to characterize @savrention and to evaluate and analyze this
legal institution in the context of security prdfen. A secret invention is an exception to the
principle of disclosure of inventions, commonly dse both Polish and international patent
law. This special solution is of great importaneetie field of national defense and security,
enabling control over the effects of research aemebbpment in the area of broadly under-
stood security. The main research methods that weed in this work are the method of
analysis, the legal-empirical method and the methioslynthesis. System analysis allowed
establishing patent protection principles and digtishing the principle of public transpar-
ency in this area. A critical analysis based onahalysis of the texts of legal acts from the
studied area allowed determining the essence etmesinvention, understand and interpret
legal procedures related to the classificationhef invention. On the other hand, legal and
empirical studies were used to clarify doubts & piactical application of provisions of stat-
utory law. In order to make the necessary genatidizs and present the final conclusions,
the synthesis method was applied.

Keywords: security management, state security, secret irugrgpecial services.

1. PRINCIPLES OF PATENT PROTECTION

In the Polish Industrial Property Law of June 2000 (OJ of 2017, item 776 (as
amended) (hereinafter referred to as Industriab@ny (I.P.) modeled on international pa-
tent conventions, the definition of the inventioasraabandoned. The current provisions do
not contain a definition of the invention “as suchdwever, they refer to inventions which
patents are granted for, taking them from the p@sgide — by listing the constitutive fea-
tures of the invention, and from the negative sidgy indicating solutions that cannot be
qualified as inventions or cannot be patented (8kyt2012). In accordance with art. 24
I.P. “Patents are granted — regardless of the fiéleechnology — for inventions that are
new, have an inventive level and are suitablerfdustrial use”.

The invention in the subjective sense referseatieation of the human mind. However,
they are not inventions of “the discovery of pheeom and processes occurring in nature
or society or the laws governing these fields, a8 as the results of purely manual work,
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it is a requirement of mental creativity” (Szewgz,J2003). In contrast, the invention with
the subject matter refers to a mode of action atig “all means necessary to achieve
a practical goal and through an application itafido achieve this goal (completeness of
the solution)”. General ideas are not consideregritions: only the formulation of the
problem, the initial concept of its solution whidt not contain full and detailed instructions
for effective conduct” (Szewc, 4y2003).

An extremely interesting definition of the invearishould be attributed to the English
historian L. Bender, according to whom the invemti® something that was invented and
constructed, in contrast to the discovery of soimethhat already existed but was not
known (Bender, 1995). The invention is usually atgged with something new, revealing,
presented never before. This is a special soldtidhe problem, considered by the creator
to be completely new and innovative. The essendbeoinvention is often identified with
a technical solution to any problem (Szewe, 2A003).

The literature on the subject pointed out thatgreatest development of inventiveness
always occurred during the war. Aggression or dafeagainst aggression increases crea-
tive effort and accelerates the development ofrteldgy. The living needs of man were
also an equally important driving force of progtes¥ the first inventions in this field were
farm tools used and gradually improved for almostition years (Ortowski, 1999).

In accordance with art. 24 of the I.P., an invamtioeeds to meet certain requirements
to be patentable. Patents are granted only fomteaghsolutions regardless of the field of
technology which are new, have an inventive levi are suitable for industrial use. An
invention is new if it does not form part of thatst of the art. The term “prior art” refers to
technical knowledge and means, in accordance witicld 25 of the Public Procurement
Law, everything that before the date on which giyas given to obtain a patent has been
made available to the public in the form of a wenitor oral description, by use, issuing or
disclosing otherwise (Decision KO EUP T 144/83,i€¥fl Journal of the EUP of 1986 No.
301). In the event of independent applicationgliersame solution, priority is given to the
earlier one (Vall, 2008).

An invention is considered to have an inventiveslgArticle 26 of the Public Procure-
ment Law) if it is not obvious to a person skilliedthe art and it does not result directly
from the state of the art. On the other hand, ¥pee is a person who, in the field covered
by the invention, has at least knowledge and sHildd can be described as common and
generally recognized achievements in this fielteehnology (Sigczyto-Chlabicz, 2011).
The requirement to have an appropriate inventivel s to ensure that patents are granted
only for creative and ingenious solutions and ootliose that are already publicly known.

The industrial applicability of the invention (Acte 27 of the Public Procurement Law)
occurs when, according to the invention, a produe method can be obtained, in a tech-
nical sense, in any industrial activity without kiding agriculture. The invention needs to
be able to be implemented, be able to be usediaétitical effect in a repetitive manner,
and must also achieve the specific practical pwpadicated in the application.

A patent may be granted for an invention that méetsabove requirements. The word
patent is derived from the Latin language, beirggdbmmonly accepted abbreviation for
the termlitterae patentesmeaning (open letters)in other words: confirming with an offi-
cial document the giving of the entities listedr#ie certain rights, privileges or titles (Vall,

2 In French, the Latin abbreviation has also bessubut neither the meaning nor the wording cor-
responds to the phraiterae patenteskFrom the phrasktterae brevedi.e. short letter) only the
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2008). The provision of art. 63 par. 1 of the Pulrocurement Law, provides that by
obtaining a patent, one may acquire the exclusgh to use the invention in a profitable
or professional manner throughout the entire tanyibf the Republic of Poland. This reg-
ulation undoubtedly contains the most importantvigion of patent law (Szajkowski,
2003). The patent gives the right holder the exetusight to manufacture use, offer for
sale or import a product or process based on trention, thus prohibiting such activities
to other entities without the prior consent of fagent owner. The doctrine claims that the
exclusive right to use the invention specifiedhe tited provision is a positively defined
sphere of the possibilities of using it, consisiimghe possibility of using the invention and
reaping the benefits of “owning” and “disposing’zégkowski, 1990).

A patent is an important tool used by enterpriasdslisiness activities, including raising
the company's reputation as well as obtaining addit income, e.g. from licenses granted
for the use of a given invention.

Patents are granted by national offices, in Polanthe Patent Office of the Republic
of Poland or regional offices — the European Pafdfite and other regional and interna-
tional offices (the patent is granted in the coiestdesignated by the applicant).

It is advisable to submit a notification immedigtafter the development of a technical
solution, the earlier the notification is filedetbower the risk of losing the patentability of
the invention due to the fact that another entityseoner apply the same technical solution
in any country. In most countries around the wopldtents are granted on a first-come,
first-served basis (Source: www.uprp.pin application called a patent application can be
filed by both a natural and legal person. In pgtpatents are the result of investments
made by enterprises in the field of innovation. Tdet of having a patent entitles its holder
to prevent others from producing, selling or uding invention without the permission of
its creator, as well as making commercial use efghtent. The exclusive right to use the
invention in a profitable manner is granted toplagent owner, for a maximum of 20 years
from the date of filing.

One of the key principles relating to the protectdf inventions is the principle of open-
ness of the invention. It means that the applicaobliged to publicly disclose the essence
of the invention in its description, which is paftthe application documentation. The es-
sence of the patent system is to grant the monqgalslusive rights) to the creator more
precisely — the patent holder, to use the invenioa specific territory and at a specified
time. These monopolies are granted in exchangéufiodisclosure to virtually the entire
world of the solution that has been made. Inforarasibout the patent application and about
the granted patent is published by Patent Officearal the world in official publications,
in Poland in the Patent Office Bulletin (an apgdiica) and Patent Office News (obtaining
the patent), respectively. In accordance with leggllations in most countries, including
Poland, disclosure should be made in such a waytth the essence of the invention and
the solution itself are understood to the exteessary to implement it. Published patent
applications are a valuable source of knowledgesath® results of scientific research in
a given field, ahead of the arrival of a specifioguct on the market. Considering the pro-
cedure for granting patents, it should be notedl itha time consuming, usually it takes
several years, the earlier the application is fitke earlier the holder of the invention will
be able to pursue his claims against infringers whaold like to unlawfully obtain his hand

word breveg(the French word brevet derived from it) is lefidahen the word “Invention”, result-
ing in the ternbrevet d'inventiorfMachlup, 1958).
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and obtain undue benefit from someone else's idemever, the creator may not always
enjoy his invention. It may turn out that the intien regarding some special solutions will
be kept secret by the state.

2. THE CONCEPT OF SECRET INVENTION

A secret invention is an exception to the prineipf disclosure of inventions. It serves
to protect against public access to solutionsahatbe used for specific purposes, especially
in fields related to defense and security.

According to art. 56 of the I.P. an invention magea Polish citizen may be considered
secret if it relates to national defense or segufin invention may be classified as secret
if it was made by a Polish citizen, regardless bére they reside or who has the right to
a patent (Miklagiski, 2001). The invention is not secret by itsblit only after a specific
procedure (Vall, 2008). Inventions regarding stddénse include, in particular, types of
weapons, explosives, listening and eavesdroppiatesys, command methods and proce-
dures, as well as technical means legally usetidogervices of the Polish state (Article 56
(2) I.P.). Inventions regarding state securitytamhnical measures used by special services
authorized to perform operational and reconnaissantvities, as well as modern types of
equipment and fittings, and methods of use by tkesdces (Article 56 (3) of the I.P.).

The detailed types of solutions that may be sulijeconfidentiality have been specified
in § 2 of the Regulation of the Council of Ministesf July 23, 2002 on inventions and
utility models regarding state defense or secyfity of 2002 No. 134, item 1338). Such
solutions may include, in particular, solutionghe field of weapons, ammunition, explo-
sives or direct coercion measures, sights, observaind range devices used in combat
equipment, combat motor vehicles, airplanes, hptes and warships means of detecting
and destroying sea and land mines, means and nsetfiodasking combat equipment and
detecting masked equipment, crossing and landirapmédortifications and combat shelters
of transport infrastructure facilities, anti-airftrand missile defense systems, means and
means of command of troops, special IT measuresjapmeans of information, commu-
nication, land, air or water applicable in combaéations, or using operational reconnais-
sance activities, methods of counteracting radéatebnic diversion, means of detecting
and measuring radioactive contamination chemicadrahiological, special wired and
wireless means of communication, special techmesns, equipment and devices suitable
for carrying out operational reconnaissance a@jtas well as protection of classified
information (Czarnocka, 2018).

The submission of a secret invention to the Pafdfite is only intended to claim pri-
ority to the patent obtained. While the patent egapilon has a security classification, the
Patent Office does not consider this applicatiorti¢fe 58 of the Civil Code). The Patent
Office also decides not to recognize the invenéiersecret. The decision on the secrecy of
the invention regarding the defense and securitthefState is made by the Minister of
National Defense, minister competent for interriédies or the Head of the Internal Secu-
rity Agency, respectively (Article 57 (2) of thePl). In most cases, even before filing the
patent application with the Patent Office, the parentitled to obtain a patent for the in-
vention applies to an authorized state body witbcuest to obtain the status of the secret.
Very often it is an entity covered by the Act om tRrotection of Classified Information,
and the studies under which the invention was eteakere previously also classified. You
can also apply for a status of secrecy after filiith the Patent Office. In such a situation,
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the decision to recognize the invention as setretilsl be attached to the previously filed
application, and only from that moment will the @mtion be treated as secret. However, it
seems that the submission of a decision on thesgaf an invention should be provided
at an early stage of the patent procedure, andriicplar prior to the announcement of the
invention application (Article 43 of the Public Ruwement Law). Upon application, the
invention is disclosed and becomes part of the stbthe art (Demendecki, Niggtowski,
Sitko, Szczotka, Tylec, 2015).

In accordance with art. 57 section 1 |.P. secnaition is classified information within
the meaning of the Act on the Protection of Clasdifnformation of August 5, 2010 (OJ
of 2019, item 742). After the invention is recogdzas secret, the competent authority
gives it one of the following clauses: “top secrésecret”, “confidential” or “proprietary”.

In practice, the procedure for obtaining this céadepends on the type of invention and the
holder. The degree of protection of classified infation depends mainly on its classifica-
tion. Its consequence is to provide classifiedrimiation with an appropriate confidentiality
clause. If the entire document has a specific $ycalassification, all its elements are
equally protected (Wyrok Naczelnegadd Administracyjnego w Warszawie z dnia 26
marca 2013 r.).

The highest confidentiality clause is the “toprs#tclause, which is given to classified
information if their unauthorized disclosure coaklilise exceptional serious damage to the
Republic of Poland in that it could: threaten thedgpendence of the sovereignty or territo-
rial integrity of the Republic of Poland; threatée internal security or constitutional order
of the Republic of Poland; threaten alliances erittbernational position of the Republic of
Poland; weaken the defense readiness of the Remftffioland; identify officers, soldiers
or employees of services responsible for the implaation of intelligence or counterintel-
ligence tasks who perform operational intelligeacgvities, if this would threaten the se-
curity of the activities performed or could idegtihe persons assisting them in this regard;
threaten the life or health of officers, soldieremployees performing operational intelli-
gence, or persons providing assistance to themmisréspect; threaten the life or health of
crown witnesses or their relatives or the so-cadlednymous witnesses or persons close to
them, i.e. in a situation where there is a judifiear of danger to life, health, freedom or
property in significant intentions of the witness @ person closest to them (Sakowicz,
2017).

Another type of “secret” clause is classified imfation, if its unauthorized disclosure
could cause serious damage to the Republic of Bdigmpreventing the implementation of
tasks related to the protection of the sovereigmtgonstitutional order of the Republic of
Poland; would deteriorate the relations of the Rdipwof Poland with other countries or
international organizations; would disrupt theestatlefense preparations or the functioning
of the Armed Forces of the Republic of Poland; wlonhpede the performance of opera-
tional and reconnaissance activities conductechsuire state security or prosecute perpe-
trators of crimes by services or institutions autted to do so; would significantly disrupt
the functioning of law enforcement and judicialtarities would result in a loss of consid-
erable size in the economic interests of the RépwolblPoland (Hatas, 2017).

In turn, classified information is given the “cadéntial” clause if its unauthorized dis-
closure causes damage to the Republic of Polandhby:it impedes the current foreign
policy of the Republic of Poland; impedes the impdmtation of defense projects or nega-
tively affects the combat capability of the Armeat€es of the Republic of Poland; disturbs
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public order or threaten the security of citizeinspedes the performance of tasks by ser-
vices or institutions responsible for protectingigity or the basic interests of the Republic
of Poland; impedes the performance of tasks byises\or institutions responsible for pro-
tecting public order, the security of citizens oogecution of perpetrators of fiscal offenses
and criminal offenses, and judicial authorities Wdothreaten the stability of the financial
system of the Republic of Poland; adversely affdegunctioning of the national economy
(Leciak, 2011).

The lowest type of clause given to classifiedinfation is the “restricted” clause, which
is granted when classified information has not bgigan a higher classification and their
unauthorized disclosure may have a detrimentatetfe the performance of national de-
fense tasks by public authorities or other orgdimal units, foreign policy, public secu-
rity, compliance with the rights and freedoms dfzeins, the judiciary or the economic
interests of the Republic of Poland (Hoc, 2017).

The consequence of the decision on the secretheafivention is the inability to take
up and pursue proceedings leading to obtainingtenpathe Patent Office also does not
publish an announcement about the submitted inmenfis a result, the holder cannot be
granted a patent for such an invention. A secrarition may be filed at the Patent Office
only to reserve priority to a patent (Article 5§ ¢f the 1.P.). This will prevent any possible
grant of a patent in another country due to thkegariority date of filing a secret invention
in Poland.

The right to obtain a patent for a secret invensobmitted to the Patent Office in order
to claim priority passes for compensation to theteSTreasury, represented by the author-
ized body, which decided to recognize it as a seovention (Article 59 (1) of the I.P.).
A natural or legal person who filed an applicationan invention loses the exclusive rights
to the patent to the Treasury. The amount of corsguigon is determined according to the
market value of the invention. Payment of compeasas paid out of the state budget one
time or in parts every year, but not longer thanSo/ears. If the entitled party does not
agree with the amount of compensation determimedccordance with art. 284 point 5 of
the p.p. he has the right to bring a claim for dgesabefore a common court, which in civil
proceedings will determine both the amount and rihles for payment of damages
(Dolinski, https). The classification of the solutionsasecret invention and the deprivation
of the right to a patent should be considered a cagxpropriation (Nowiska, 1982). It
should be noted that secret inventions apply anky given country.

The recognition that an invention has ceased &ebeet is decided by the same author-
ity that decided on its secrecy, and accordingéyNtnister of National Defense, the min-
ister competent for internal affairs or the HeathefInternal Security Agency. In this case,
at the request of the relevant entity, the Patdfitémay initiate or resume the procedure
for granting a patent, especially if the period26fyears has not expired since the date of
filing the invention (Dolhski, https). The entity entitled to obtain a patenta declassified
invention is the State Treasury, it may transferright to the patent to another entity (e.g.
a State Treasury company). Completion of the priogewith a positive decision will al-
low the use of the invention, e.g. the sale ofdkgice containing the invention, while
maintaining the monopoly arising from the patentsHould be noted, however, that all
forms of prior disclosure of the invention harmrits/elty and patentability. Such disclosure
of the invention should be considered its use wedooperations carried out by security
services, or to clarify the principles of its op@a in specialist literature (Demendecki,
Niewegtowski, Sitko, Szczotka, Tylec, 2015).
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Similar patent procedures apply in most Europeamties, the USA and Great Britain.
In the United States in 1951, the American Secieegntion Act was created, which im-
posed a government “secrecy order” on patent agiiics that contain confidential infor-
mation, thus restricting access to the inventioth withholding the grant of a patent. Very
similar to Poland, there are several types of segders that differ in secrecy. At the end
of the fiscal year 2016, the number of patents reEVédy the security classification was
around 6,000 and was the highest since 1993 (Hzpsanynaziemi.pl/wiadomiei /rzad-
amerykaski...).

3. CRIMINAL ASPECTS OF THE INVENTION WITH THE “SECR ET” CLAUSE

When analyzing the problem of a secret inventiothi light of the applicable provi-
sions of criminal law, it seems that the simplestrf of protection of intangible assets is to
keep secret the fact of the creation of the goanvéver, it is difficult to reconcile with the
fact that the inventor creates their work in orttebe used by a fairly broadly understood
social environment. However, there is a need taterearious forms of protection so as to
disseminate these intangible goods while not exyppotsie artist to moral and material dam-
age. A group of intangible goods subject to exoeati protection is a secret invention.

As previously mentioned, a secret invention issiféed information. This concept was
formulated in the provisions of the Act of AugustZ®10 on the protection of classified
information (OJ of 2019, item 742) and replaced dbacept of state secrets, commonly
used in earlier regulations. Referring to the Attloe protection of classified information,
it should be assumed that classified informatioonis whose unauthorized disclosure may
cause serious damage to the security and defertbe Bblish state, or would be unfavora-
ble from the point of view of its interests, alaridg its development and regardless of the
form and the way they are expressed (Article Iofthe Act on the protection of classified
information).

A secret invention is a special type of solutioatts of strategic importance for national
security, it cannot be made public, it is subjecspecial legal protection, and the creator
cannot disclose it. It should be borne in mind tinathe case of unlawful disclosure of
information about a secret invention and disclogsidithe technical solution itself, which is
a secret invention, you may be guilty of the offen$ disclosing or using classified infor-
mation under Art. 265 of the Penal Code. This miovi regulates the inadvertent disclosure
of such information that has been acquainted imeotion with the performance of a public
function or the authorization received, as wellaagualified type covering the situation
when such information was disclosed to a persan@on behalf or on behalf of a foreign
entity.

A secret invention is a special type of solutioatts of strategic importance for national
security, it cannot be made public, it is subjecspecial legal protection, and the creator
cannot disclose it. It should be borne in mind tinathe case of unlawful disclosure of
information about a secret invention and disclogidithe technical solution itself, which is
a secret invention, one may be guilty of the oféeakdisclosing or using classified infor-
mation under Art. 265 of the Penal Code. This miovi regulates the inadvertent disclosure
of such information that has been acquainted imeotion with the performance of a public
function or the authorization received, as wellaagualified type covering the situation
when such information was disclosed to a persan@on behalf or on behalf of a foreign
entity.
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The offense specified in art. 265 8§ 1 of the CnahiCode (basic type) is intentional, the
perpetrator of this crime must be aware of thermgition he discloses or uses. They carry
the features of classified information regardetisasret” or “top secret”. Committing this
crime is also possible with the possible intentiwhen the perpetrator, taking certain ac-
tions and is aware that they can with high proligbiéad to getting acquainted with clas-
sified information by an unauthorized person. THerse specified in art. 265 § 2 of the
Criminal Code (qualified type) is intentional, & possible to commit with both direct and
eventual intention. The offense specified in AB5& 3 of the Criminal Code as an unin-
tentional crime, it may be committed if the perp#dr, without intent to commit it, commits
it as a result of failure to observe the cautioquieed in the given circumstances, although
the possibility of committing this act was foresercould have foreseen.

For committing the offense specified in art. 265 &f the Criminal Code (basic type)
a penalty of imprisonment from 3 months to 5 yéaf®reseen. The statutory penalty for
this act entitles the court to order a fine or aghy of restriction of liberty instead of
a penalty of imprisonment. The qualified type of thffense of disclosure of classified
information classified as “secret” or top secrat.(265 § 2 of the Criminal Code) is
punishable by imprisonment from 6 months to 8 yefaos the offense provided for in art.
265 § 3 of the Criminal Code a fine, restrictioribérty or imprisonment of up to one year
has been imposed. As regards criminal measuregotne may order a ban on holding
a specific position or exercising a specific prefes. The offense specified in art. 265 of
the Criminal Code are prosecuted for public prosenyKamuda, 2018).

4. CONCLUSIONS

The classification of the secret invention is ofa importance in the field of defense
and security of the state. It enables the stateatimtain control over the effects of research
and development in the sphere of state securitydafehse. This applies to both research
carried out by entities operating on the basisiefAct on the protection of classified infor-
mation, as well as any other entities outsidegigtem. It can be assumed that these regu-
lations, contained in the Industrial Property Lane consistent with other regulations that
are the basis for conducting business activith@field of state security and defense (Dana,
2016). By classifying the invention, the state tiasability to quickly take direct control
over all technical solutions that will be used tats services to protect internal and external
security. The effectiveness of actions in the splufrsecurity protection depends largely
on the use of modern equipment, current procedandsnethods of operation, and the use
of new strategies.

The justification for classifying and deprivingeof the right to protect an invention is
to protect the security of the state and to obaaimdequate response in the face of danger.
State security is one of the basic existential @siwhose goal is to ensure the integrity of
the state, the smooth functioning of its own citig@nd other entities, and to enable them
all to develop effectively. The existence of thetestsecurity of the state is inseparably con-
nected with the internal sense of security of ifdlial people who make up the state,
a necessary condition for maintaining state secusitthe creation of an organizational
system capable of maintaining and protecting thedees in all conditions (Pomykata,
2011). State security is here an example of théigirterest that should be put before the
protection of the individual interest.
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It should also be emphasized that the designeo$dicrecy of inventions does not defin-
itively prevent a patent from being obtained. lbydes for the situation of further pro-
cessing of the notification, when it turns out thtia¢ security classification is no longer
needed. The rightholder may, therefore, acquiréusike rights to the invention, which in
turn gives him the right to make commercial usehef invention (by selling products or
granting a license). The inventor of the inventishjch as a result of secrecy has lost the
right to a patent, has been provided compensatioeldims arising from the loss of the
invention and consequential damages. The provisibtise Act also guarantee the possi-
bility of any disputes arising from this in court.
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