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CONSTITUTIONAL DUTY TO ENSURE SECURITY
BY THE ADMINISTRATION IN POLAND

The purpose of this article is to present conchsiivpom the analysis of the essence and sig-
nificance of public tasks and constitutional prpies that should guide the imposition of these
tasks on public and private entities. Due to thatirely wide context of action in the public
sphere, these considerations are limited to therspbf protection and ensuring security.
Tasks in this area are subject to high specifitdhigrefore the purpose of the analysis is to
indicate different factors and conditions affectihg shape of security administration. The
method of analysis was used as the principal metifitide researcher. Critical analysis was
used to determine the importance of public tasksd®miermine their scope in the sphere of
security. System analysis allowed explaining theesu conditions of the security administra-
tion. A comparative legal and legal analysis coddfee provisions of the constitution and
legal acts regarding the functioning of administratand allowed to give appropriate direc-
tions for their interpretation. In order to make thecessary generalizations, the synthesis
method was also used.
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1. ADMINISTRATION AS THE IMPLEMENTER OF STATE TASKS

The modern state should effectively fulfill its rsterial role towards all citizens. It
does so primarily through public administrationtsnit can also act through local govern-
ment or non-public entities, transferring parttefpublic tasks to them. In the modern state
satisfying the needs of citizens, both collectinel andividual ones, belongs primarily to
public administration. In fulfilling the tasks ofqtecting and ensuring the security of the
entire state community, it also plays a leading (dliewiadomski, 2010; Stahl, 2019; Zim-
mermann, 2018).

The Constitution and statutory provisions not ardnfirm the division of responsibili-
ties between individual public administration baglidut also specify and list them.
A deeper analysis of issues related to securityreisghat public administration bodies have
the necessary legal instruments to act in thisroegéhere is a whole system that can be
called a security administration that guaranteesttistence of specialized bodies with the
right tools and instruments to prevent securitgalts.
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Tasks in the field of ensuring security reflect ofithe most important goals of the state
which is to protect individual citizens and theisntommunity against threats to public
life. It should be emphasized that these taskabs@ of an original nature. Regardless of
how the role of the state is perceived, they aedafrthe basic human needs — the need for
security.

By undertaking its tasks, public administrationrizs out the basic functions of the
state. W. Szostak states that the functions oftéte are tasks constantly carried out by the
state, remaining in a specific relation to the otijes adopted by the state apparatus — on
the one hand, and to the needs (interests) ofdttiety - on the other one (Szostak, 1997).
Therefore, these are certain types of state agtivitlertaken in specific areas of public life.
A. Lopatka emphasizes that the content of indivifwractions depends on the ruling group,
the national interests pursued by the state, andithation of the given state in the interna-
tional community. It also rightly indicates thaethtate in various periods of development,
depending on historical circumstances or its gquycal location, simultaneously per-
forms many functions. The intensity of the stadée'vity in particular spheres of social life
is variable, sometimes it is more intense, sometilass (Lopatka, 2005). The separation
of these spheres is the basis for the separatihredtinctions of the state (Zigdki, 2006).

The subject scope of the tasks of the state depmmdlse understanding of the role of
the state in social life and could be understodfémintly at various stages of historical
development. In the modern era, views on the rbthe state in social life are expressed
under two opposing concepts. The first of theske-cbncept of the liberal state — recog-
nizes that the state should refrain from any ieterice in various areas of social life, and
the state's tasks are reduced to protecting tleeests of the individual, safeguarding his
personal inviolability and property. State intertitens should be moderate and concern
separated social areas and be limited to overcostiogl tensions, eliminating sharp social
contradictions and effectively implementing sociforms. This perception of the state is
called the role of “night watchman” (Seidler, GrglszPienizek, 2008). The second con-
cept, called state interventionism, assumes thie'staterference in various areas of social
life, in particular in ensuring law and order, siting the need for security, as well as in
the economy and social affairs. All this is to laeried out in the interests of general social
development. The scope of state intervention magaseower or wider and may include
a smaller or larger range of matters, all dependimghe adopted detailed concepts. The
essence of this idea is to emphasize the roleeddttite as a regulator and coordinator of all
social relations (Seidler, Groszyk, Pigiek, 2008). Ensuring security, order, stability and
stability, however, always appears in the firscplaf the realized goals of the state, requir-
ing the intervention of its organs, regardless & perception of the role of the state,
regardless of the stage of society's developmeggrdless of the political system, and
accepted values. Of all the tasks of public adraii®n, it takes priority.

It should be clearly stated that the tasks of puddiministration are the ones of the state
itself (Leaiski, 2010), which, because of the function of puklldministration, always fall
into the catalog of public tasks. They are deteealiby the revealed needs and interests of
society (both as individuals and as social grosyybski, 2010). At particular stages of
the state's development, current tasks are foredift implement current socio-political
goals. The contemporary catalog of tasks may thezefiffer from the catalog formulated
by the state in previous eras. Some tasks the istaeiably implements, some become
outdated and subject to elimination, while othemty @hange their character, taking on
a different priority. E. Knosala points out that tbatalog of public administration tasks has
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been growing steadily. There is also no doubt thatreorientation of the state's goals
entails changes in the tasks aimed at achieving @ osala, 2006). Current tasks must
serve the implementation of current goals and loessary to achieve them.

The need for security in the current world is quitengly emphasized and is high in
the hierarchy of all social needs. Therefore,éise that the catalog of public administration
tasks in this area will certainly not be signifidlgmeduced in the near future. However, the
opposite situation may occur — this catalog wilp@nd. The reasons for this state of affairs
should be seen in the emergence of new threatagfiom the development of technical
civilization and the information society. New thigeareate new areas of activity for admin-
istration, especially those specialized in the geton of communication security, infor-
mation security and energy security (Chochowski,&0Threats and pathologies known
today also change their face under the influenceuofent social, technical or political
conditions. Such evolution requires setting newlgfa the state and its organs, defining
current tasks and indicating appropriate measurethéir effective implementation. As an
example, it is worth pointing out the need to ergagcloser international cooperation to
counter terrorism, organized crime and computanerilt is worth emphasizing that the
variability of security threats in the modern wondplies the need to regularly verify the
tasks of public administration and constantly adlagir catalog to current needs (Pomykata,
2015).

2. ENSURING SECURITY AS CONSTITUTIONAL TASKS
OF PUBLIC ADMINISTRATION

Tasks of public administration (including taskshe field of ensuring security) as tasks
of the state are formulated in the highest-rankiegulations, i.e. in the constitution and
laws. They define the organization of tasks pergmmindicating the competences and
properties of specific organizational units of pabldministration, as well as the procedures
for performing tasks. According to J. Wyporska-Fiawicz, the tasks of administration
are a derivative of constitutionally defined obtigas of the state or constitutionally de-
fined rights of citizens to a specific activity tife state. It is the obligations of the state
mentioned in the constitution regarding variousesph of activity that are the basis for the
statutory definition of the tasks of individual pighadministration entities (Wyporska-
-Frankiewicz, 2010).

The Constitution can, therefore, be regarded aschdf stabilizer of the tasks of public
administration. It should set boundaries in definpublic tasks, limiting the scope of the
legislator's and administrative bodies' freedomatermining public tasks. It also translates
into boundaries in the selection of tasks and ttieciples of their implementation. The
determinants of the border are both constitutignddifined state goals as well as the prin-
ciples and values contained in the constitutiothénabsence of such a border, public tasks
of the administration could be shaped quite frésiythe executive, and this should not be
considered at all in the rule of law (Bfdo¢, Jezewski, 2004).

The Constitution directly defines only part of tiasks of public administration, since
calculating their full catalog in this way is obuily not intentional or possible. In the
sphere of security, where for the effectivenessedfidiency of activities it is necessary to
constantly update tasks, this is particularly fiesti (Wisniewski, 2013). The constitution,
as a fundamental act, does not seem appropriathigopurpose. The statutory regulation,
on the other hand, allows the legislative authddtinterfere in the goals and principles of
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the administrative authority by setting ongoingktaaccording to identified socio-political
needs.

In the current Constitution of the Republic of Ralaan example of a direct definition
of administrative tasks in the field of securityAg. 146 (4), which enumerates the compe-
tences of the Council of Ministers as the bodyxaceitive power, while in point 7 obliges
the Council of Ministers to ensure internal sequoit the state and public order. Findings
of the administration's tasks can be found in ratiuhs specifying the objectives and func-
tions of the state and the rights of citizens rdiyay security-related issues. Such provisions
are the basis for specific competences and tasksiministrative bodies, which should,
however, be sought in the provisions of the Coutstit establishing these bodies or in the
provisions of special acts.

In art. 5 of the Constitution of the Republic ofl&@a (Constitution, 1997), the main
directions and objectives of the state were estabtl, and one of them was the assurance
of citizen security. Article 26, specifying the geal wording of Article 5, indicates the
Armed Forces as the entity which, in addition totecting the independence of the state,
the integrity of its territory, and inviolabilityfats borders, is intended to ensure state secu-
rity. Article 74 obliges public authorities to puespolicies ensuring ecological security for
both present and future generations. Article 7&hemther hand, imposes an obligation to
protect the rights of consumers, users and tergatisist threats to their health, privacy and
security, and unfair market practices. Analyzing éfbove provisions of the Constitution of
the Republic of Poland, it can be stated that aéls&g of the administration in the field of
security protection to a small extent result frdra Basic Law. Rather, these are fragmen-
tary provisions, relating to ensuring security @me areas particularly relevant to society
at the current stage of its development, mostafthefine only the area of activity of state
organs, leaving the determination of specific cot@pees and means of their implementa-
tion to specific regulations.

3. ENSURING SECURITY AS A TASK OF PUBLIC ADMINISTRA TION

For the most part, public administration tasksdatermined by laws and executive acts
issued on their basis. It can even be seen thdbthus of legal regulation is shifting more
and more to laws, and the statutory delegationseplan them open the possibility of
deciding on the scope of these tasks by public aidimation bodies that will implement
them. This situation also includes the tasks irfigsld of ensuring and protecting security.
It should be emphasized, however, that in the ahsttutory regulations, freedom in shap-
ing tasks is not unlimited and does not belonglgdtethe legislative authority. “Unless
the constitution explicitly defines the tasks objc administration, the boundaries in the
choice of tasks, the manner in which they are imgeleted, constitute constitutionally de-
fined state goals, as well as the principles arldegacontained in the constitution” (Bfa
Bo¢, Jeewski, 2004). The tasks detached from constitutipriaciples and values would
arise from political demands, economic programsct@n promises and would be the
subject of pre-election tenders. That is why thesZitution contains more or less specific
administrative tasks (M. Karpiuk, 2013).

A. Btas emphasizes that “the administrative authority\desits powers to perform pub-
lic tasks from legal norms which it does not its¢Btas, Bo¢, Jezewski, 2004). Therefore,
he is not a disposer of the tasks he carries dwdreTis also no freedom in determining the
scope of the task being carried out. The admiristracannot free itself from tasks by
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reducing them, suspending their performance osfearing them without any explicit in-
struction to other entities. Therefore, the adntiatfon's tasks can be described as the ob-
ligation to undertake active activity by the entitytrusted with it. They have the nature of
legal obligations, and their non-performance giiss to legal liability. The administration
may, however, have some freedom as to how thewdkke carried out, however, its
boundaries are always drawn in constitutional atusbry acts, and never in the norms of
law it makes.

Normative establishment of administration tasks meethat the administration cannot
avoid accepting these tasks for implementation. giteeision of law usually simultane-
ously specifies the actions that the administrabiedy should take in a given case. By
making these actions, he makes use of his rigte. stlope of powers and duties assigned
to the administrative body is referred to as thmpetence of that body. As J. Zimmermann
states, competence is' a possibility (right) arti@same time an obligation to use a specific
form (forms of action) belonging to administratiaetivities. “(...) Having competences in
a given scope, the administrative body is obligedde it, and not fulfilling this obligation
is tantamount to the so-called inaction of the bdélych defined competence of an admi-
nistrative body should be distinguished from itske which are also defined by law, but
do not relate to a specific action and the oblaato perform a specific action, but relate
to the more general purpose to be achieved by duy,busing all its competences”
(Zimmermann, 2018). Competency regulations arellysiaaind in specific laws regulating
individual areas of public administration. In these of security, these will be provisions
regulating the tasks and forms of activity of eesitresponsible for ensuring, maintaining
and protecting security.

Security tasks, regardless of whether they arfopaed by public administration enti-
ties or non-public entities, should be includedha category of public tasks (Pieprzny,
2007; Pieprzny2008. The concept of public tasks is considered on@fmost difficult
categories in the study of administrative law. Atiiog to R. Stasikowski, “public tasks
are those which the legislator and public admiat&in entities are interested in performing
due to certain social goals (values) valid in agiplace and time, as part of constitutional
norms determining the state system” (Stasikow€093. As M. Stahl rightly argues: “pub-
lic tasks are, as a rule, assigned to the statiecities, under the influence of political fac-
tors, which tasks it will carry out by its organs an exclusive basis, which can be (and
even must be) delegated to other public authoyided which can also be performed by
non-public entities” (Stahl, 2007). S. Biernat,tba other hand, notes that the audience of
tasks is primarily demonstrated by the fact thatdtate or local government is legally re-
sponsible for their implementation. At the sameetihis not necessary for the performance
of tasks to take place within the organizationalctures of public administration, or even
the structures of the state or local governmergrfiit, 1994).

Public tasks are always the legal obligations efdtate and public entities in a legally
defined scope in a permanent, continuous, unirgeclmanner, ensuring universal access
on a non-commercial basis. Nowadays, the sphessks$ considered solely state-owned is
increasing, and therefore more and more taskgamnsferred for implementation to other
public entities (local government) and even nonhguentities. However, protecting and
ensuring the security of citizens is little affettey this trend (Knosala, 2006). This is due
to the need for quite frequent use of state cosritidhis case, usually reserved for public
entities. In this way, most of the tasks from tplaere of security remain in the hands of
public administration bodies, especially governmadrinistration.
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The tasks of the state referred to as administatie divided between individual enti-
ties performing the role of public administrationthe state. Appropriate division is aimed
at ensuring their effective implementation (Wyparskankiewicz, 2010). The complexity
of today's state organizations and their activityneany levels allows to see a number of
detailed functions to be fulfilled, and in addititm each of them to create complex task
systems. Increasing the number of tasks resuttsircreation of new administrative units,
because the existing ones become inefficient. Takito account the multiplicity and di-
versity of administrative tasks, it is possiblecteate independent groups of entities within
public administration structures, responsible far implementation of more specific tasks.
In this way, within the public administration, seitytadministration can be distinguished
as a specific group of entities with a properly@dd organizational structure, as well as
equipped with an appropriate set of measures.

4. CONCLUSIONS

Public tasks are the legal obligations of the statertain areas of public life performed
in a permanent, continuous, uninterrupted manmsyréng universal access on a non-com-
mercial basis. The modern state is taking over name more tasks, which in this way
become public tasks, with public administrationnigethe direct implementer of most of
them. However, there is a noticeable tendencyatusfer the rights to perform public tasks
to non-public entities, which, however, does néetfthe nature of the tasks themselves.

Contemporary tasks in the field of protection amdwging security also change and
diversify, and the preoccupation of the state wiitis group of tasks increases. Security
administration is increasingly specialized, cregtimew units to counteract previously un-
known threats. However, the security administraieems to be resistant to task privatiza-
tion processes, because an important elementiohdntthis sphere is the need to use state
coercion, usually reserved for public entities. Titan burden of implementing public tasks
in the sphere of security protection rests on pubfitities, including those constituting
government administration.
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