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ENVIRONMENTAL SECURITY MANAGEMENT
FROM THE PERSPECTIVE OF ENVIRONMENTAL
DISPUTES RESOLUTION

One of the responsibilities of the state is to emshe safety of its citizens. This applies to
every category of safety, including environmen&dwity. Thus, ensuring security — i.e. the
protection of vital interests of individuals ane thtate against various types of threats, both
internal and external - allows identifying the mmsportant security components, which are
human individuals and their rights and freedomsyel as the state including its constitu-
tional system, sovereignty and the entire territdmyturn, environmental security manage-
ment, understood as a process to achieve the ntlebgectives set out in this area, should
also be perceived within the formula of conflickotution. The resolution of environmental
conflicts can be implemented using different methamntractual, mediation-and-concilia-
tion, or adjudication, The last case is the mostrmon in practice because disputes tend to
be settled via lawsuits, which terminate with aalggbinding decision giving one of the par-
ties a sense of “victory”. However, due to the dyiws of legislative changes, it is necessary
to take note of a legal instrument that has bedorae for a long time, as it enables conflicted
parties to settle disputes with mutual successeisthat each of the mentioned forms of re-
solving environmental disputes is driven by diffarenechanisms, particular models will be
analyzed, thus providing the subject of discussgidathis article.
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1. INTRODUCTION

Security management should be perceived as a earppbcess. It consists primarily of
authorized state (nationwide and local governmemd)private (non-governmental organ-
izations) entities taking decisions aimed at adhigertain strategic goals in the area of
safety. In Poland, where the basic items of secpalicy tend to include: protection of
sovereignty and independence, maintaining the lability of borders and territorial integ-
rity of the state, ensuring security of citizerspecially human rights and fundamental free-
doms, creating undisturbed conditions for civiliaatl and economic development, as well
as improving the well-being of citizens, protectafmational heritage and national identity,
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or defense and promotion of the Polish state'sdsts, there is also a justified need to adopt
more specific goals, in particular ensuring acaessatural resources and preserving the
natural environment, including at global level, aihiessentially falls within the scope of
environmental security.

Accordingly, resolution of disputes that commoalise in various spheres and areas of
public life becomes one of the prerequisites fasdymanagement of environmental secu-
rity. This aspect, therefore, has become the nesearch goal in this article.

2. ENVIRONMENTAL SECURITY AND DISPUTES

Nowadays, the terrsecuritycan be considered special in that it is correlatéd the
development of the state and the mutual interaafats structures. In fact, the perception
of security is influenced by many factors, suctciadizational and technical progress or
ongoing implementation of innovative solutions, lehis condition can be measured based
on various types of threats, the dynamics of whiepend on different determinants (the
economy, social awareness etc.). Because of thahcaease in interest in security issues
can be observed, mainly in the non-military area.

Security, which means, in a certain simplificatitihre protection of the vital interests of
individuals and the state against both internaleddrnal threats allows indicating the most
important components of security, namely: the ittlial and their rights and freedoms, as
well as the state with its constitutional systeoyeseignty and territory. Not without sig-
nificance is the fact that the state is to proteetindependence and integrity of its territory,
as well as to ensure safety of its citizens, wiicteflected in the initial provisions of the
Constitution, i.e. in Chapter 1 art. 5 of the Cansibn of the Republic of Poland, which
states that "the Republic of Poland shall safegttaedindependence and integrity of its
territory and ensure the freedoms and rights adqres and citizens, the security of the cit-
izens, safeguard the national heritage and shsillrerthe protection of the natural environ-
ment pursuant to the principles of sustainable ldgveent”, and which assumes “the uni-
versal legal principle that the process of inteigsien and application of law is the basis
for the interpretation of legal texfs”

Security is divided differently by academics im tliterature. These divisions include:
international and national, internal and exterplls the concept of security, being also one
of the most important values for various entitigtaies, nations), may also be either objec-
tive or subjective due to the close connectiomisf term with the state of social perception.

In turn, taking into account the relationship begw the state of the actual threat and its
perception, four cases can be distinguished. lfitsiecase, there is a lack of security that
occurs during a significant, real and externalahrand the perception of this threat is cor-
rect (adequate). The second case refers to ansituseghen there is an insignificant threat
which is mistakenly perceived as significant. Aretbase concerns false security and takes
place when the external threat is serious andeitsgption is low. The last case is a sense

2 K.A. Wojtaszczyk, A. Majerska-Sosnowska (ed®gzpieczéstwo paistwa Wybrane problemy
Warsaw 2009, p. 214. Cf. M. Jurgilewigkdministracja bezpieczstwa i obronngci — wybrane
aspektyfin:] Wspdlna polityka bezpieaztwa i obronngci. Implikacja dla PolskiA. Letkiewicz,
Z. Nowakowski, J. Rajchel (eds.), Warsaw 2011, 6. 59
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of security, which takes place when the externadahis insignificant and its perception is
correct.

Generally speaking, security means "assurancastbace and survival, possession and
operation and development of the entity, and tiseltef lack of threats and their proper
perception; it also arises from the creative attiof a given entity and at the same time is
a social process which varies in tirheHowever, it should be added that the essence of
security “comes down to a broadly understood safengitioning the guarantee of integral
survival and the freedom of development of indiwakstP.

Security applies to almost every area of life,stlhecoming a category of increasing
importance to both citizens and state authoritiddch also stems from the fact of Poland's
accession to the EU. Due to the fact that the etgtiof state security covers two aspects,
internal and external (international), it is possito identify within internal security those
elements being the most important for society dbagendividual§. They include public,
economic and energy security, as well as the isangly popular environmental security,
which is one of the priorities from the perspectbfehe state's activities. Environmental
security, the essence of which is mainly to provftepeople with a desired and effective
protection through activities of competent entitigiso concerns interpersonal skills in re-
solving disputes arising within the concerned terny'.

On the other hand, in the area of natural enviemtmenvironmental disputes may
spring from various situations. Most often, howetkeir source can be traced back to hu-
man activities aimed at using limited natural reses to satisfy particular interests, often
with harm to third parties, which implies a conicidn between interests and values of
parties to the dispute. Thus, among the reasoeawfonmental conflicts, one can distin-
guish in particular those related to the clasmtdriests of various environments (e.g. local
communities, public administration or non-governtaénrganizations) in the field of en-
vironment and the use of its resources, confligsray from historical conditions and the
mentality of the people in terms of views on theesge of environmental protection and
the manner of their demonstration, as well as thekded to the normative definition of
the parties' rights and obligations with respecthi use of natural benefits, such as the
dispute over the ski lift to Gubatowka

Dispute resolution, meanwhile, intends to findblugon that satisfies individual inter-
ests of conflicted parties, trying to put an enth®dispute as such.

3. METHODS OF RESOLVING ENVIRONMENTAL DISPUTES

Given the ways in which disputes can be settladthe basis of law one can point to
model methods (styles), which are more or lessessfally used in practice. These are:

K.A. Wojtaszczyk, A. Majerska-Sosnowska (e8@zpieczgéstwo.., p. 17.

Ibidem p. 18.

5 M. Jurgilewicz, Wymiar unijnego bezpieozstwa po wejciu w zycie Traktatu z Lizbonyin:]
UE-NATO - Strategiczne problemy bezpigstea red. nauk. T. Compa, J. Rajchel, K. &,
Deblin 2012, p. 294—295.

6 lbidem p. 295.

7 See W. Niemiec, A. Pacana, O. Jurgilewicz, Mgilewicz, Aspekty zaralzaniasrodowiskiem
w praktyce igynierskiej Rzeszéw 2013, p. 49-61.

8 lbidem p. 392.
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contractual (relatively rarely used), mediation-aoaciliation, arbitration, and adjudica-
tion®, whereas it is adjudication that is the most comimapplied because the resulting
dispute is resolved via a lawsuit that ends wiliagally binding decision, ensuring that one
of the parties experiences a sense of victory. Hewelue to the dynamics of legislative
changes, it is worth taking note of a legal insteatthat has been in force for a long time,
as it enables conflicted parties to settle thewtispvith mutual success. Thanks to the me-
diation-and-conciliation method, the parties cabrsit for settlement any type of dispute
(including environmental) with the participation af independent person — a mediator,
mainly acting through the mediation institution.eTbessence of mediation is, apart from
concluding a settlement between the parties, alswért the conflict as such which is once
its source has been recognized.

Undoubtedly, mediation is successful when skijfiéd by the mediator, who is able
to either prepare the ground for mitigating thedte or resolve it effectively. The mediator
should, therefore, be a neutral person who derieesenefits from the final settlement of
the disputé’.

In practice, environmental conflict resolution igbncern both civil (including eco-
nomic) and administrative matters. Accordingly, broadly understood civil matters
(mainly regarding property claims), the basic ratjohs regarding mediation have been set
outin art. 183(1) — 183(15) of the Act of 17 Nou®n 1964. The Code of Civil Procedtie
while in the case of administrative matters, medmatvas outlined in the Act of 14 June
1960. The Code of Administrative Proceddr@rt. 96a — 96n), as well as in the Act of 30
August 2002 on proceedings before administrativerts® (art. 115-117). It should be
added that mediation can also be applied in the diecriminal law, in conflicts arose from
environmental reasons, while maintaining the comaiét enabling its conduét

Another model method of dispute resolution is taaltion, under which the parties not
only retain unlimited influence on the choice ahad party — an arbitrator, but also have
the freedom to choose the procedure regarding iaigois and rules for resolving the dis-
pute. Nevertheless, the decision of the arbitrdéoiding the dispute is imperative and bind-
ing on the parties, and may also be subjecteddocad execution procedufe

In essence, arbitration applies when the partitgbéishing a legal relationship indicate
that in the event of a dispute, it will be subndtte the arbitration court, or in the absence
of such an agreement, will be concluded with thesent of the parties to submit the dispute
to the arbitrator. The parties may specify the nenddf arbitrators in the contract, and in
the absence of such, an arbitration court compogttuee arbitrators should be appointed.
Submission of a dispute for amicable settlementireq a contract of parties, which should

9 L. Morawski,Wstp do prawoznawstwa orun 2001, p. 37.

10 See M. Jurgilewicz, A. Dandjediacja jako sposéb rozgdywania sporéw prawnyclwarsaw
2015.

11 Journal of Laws of 2018, item 1360, as amended.

12 Journal of Laws of 2017, item 1257, as amended.

13 Journal of Laws of 2018 r., item 1302, as amentlasv on Proceedings before Administrative
Courts.

14 See art. 23a of the Act of 6 June 1997. The Cé@ximinal Procedure (Journal of Laws of 2017,
item 1904, as amended).

15 L. Morawski,Wsgp..., p. 37.
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be made in writin. In turn, pursuant to art. 1157 of the Code ofilGvocedure, parties
to disputes may submit for settlement property saselisputes over non-proprietary rights,
unless there is a special provision which proviotkerwise, except for alimony cases. If,
therefore, a dispute concerns civil matters, thekgeound of which is an environmental
conflict, it could then be resolved via arbitrati@ihe so-called arbitration clause).

Environmental security management in the aspentsiflving environmental disputes
seems to be often related to the effective conofuatiministrative proceedings. In practice,
disputes are relatively frequent, the source oftvisg the decision of the public administra-
tion body regarding investments such as buildimgate incineration plant, building a mo-
torway, or expropriating real estate for the pugpofa legally protected facility. Normally,
administrative proceedings take place in two staga®ceedings before a public admin-
istration authority, or proceedings before an adstriative court. Accordingly, in proceed-
ings before a public administration body, pursuanart. 96a § 1 and 3 of the Code of
Administrative Procedure, mediation may be cardatlin the course of such proceedings
as long as the nature of the case allows it, an@utpose is to clarify and consider the
factual and legal circumstances of the case, dsawehake arrangements for its settlement
within the applicable law, including issuing a dgon or reaching a settlement. Mediation
can, therefore, be an important element of thel lepgacess, especially in matters of partic-
ular complexity, such as establishing conditionssuing building permits, particularly in
the case of socially controversial infrastructiralestments where the participant in the
proceedings is a social organization whose statigoals prevision, for example, protec-
tion of the environme#t It is worth noting that mediation can be impottamthe resolu-
tion of disputes in which there are many partie®ived, as well as when there is a chance
to reach a settlement in cases in which the authmtiends to issue a decision to the ad-
dressee's expecting an appeal, as well as in aasdgsich an appeal was lodged against
a decision issued in first instarite

Due to the fact that mediation is voluntary argdparticipants may be both the body
conducting the proceedings or the party, or parteeshis proceeding, in accordance with
art. 96b § 1-4 of the Code of Administrative Praged it may be heléx officioor at the
request of the parties in which a mediator maypypomted. However, in the notice of the
possibility of conducting mediation, the public adistration body asks the parties to con-
sent to its conducting and select a mediator, whagles place within fourteen days from
the date of delivery of the notification. The nimigtion includes instructions on the princi-
ples of mediation and its costs, in particular irfation on the voluntary nature of media-
tion, including the right to stop mediation at atgge of the process without adverse con-
sequences for a given party. On the other hantharsituation when mediators agree to
carry out mediation jointly, the public administoat body issues a decision on referral to
mediation in which the mediator selected by the iatéxh participants is indicated, and if
not, the mediator chosen by the public adminisiratuthority is indicated, having the
appropriate knowledge and skills in conducting ragdn in cases of a given tyjieln

16 See art. 1161 § 1-3 The Code of Civil Procedute 1462 § 1-2 The Code of Civil Procedure,
and art. 1169 § 1-2 The Code of Civil Procedure.

17 M. Jurgilewicz,Mediacja w posipowaniu administracyjnyrfin:] Bezpieczéstwo. Prawo. Poli-
tyka, M. Jurgilewicz, T.Z. Leszcagki, N. Malec (red.), Krakéw 2017, p. 75.

18 M. Jurgilewicz Mediacja w administracji publiczneRzeszéw 2018, p. 59.

19 |hidem p. 60.
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addition, the public administration body, when refeg the matter to mediation, postpones
considering the case for up to two months, albeia@ompliant application of its partici-
pants or for other important reasons, this periay e extended, however no longer than
a month. Regardless, in accordance with art. 358tbe Code of Administrative Proce-
dure, the duration of mediation is not includedhia duration of the proceedirt§s

Settlement of an administrative matter in accocdanith the mediation arrangements
takes place when, as a result, arrangements are tmadttle the matter within the limits of
the applicable law. Then, the public administratiaay handles the matter in accordance
with these arrangements, contained in the protondhe course of mediation. However,
documents and other materials that are not inclimiéuk files of proceedings disclosed in
the mediation by its participants, if they do nohstitute the basis for settling the matter in
accordance with the provisions contained in theuteis, are also not contained in the files
of the proceedings altogether. Therefore, mediatioan administrative procedure is an
important element of dispute resolution, and itmhafacilitates the determination of the
facts of the case, which does not conflict with ghorities' obligations in the area of
exhaustive meeting and consideration of all evideartd taking all necessary steps to clar-
ify the facts®.

On the grounds of proceedings before adminisgatowurts, pursuant to art. 115 § 1-2
Law on Proceedings before Administrative Courtshatrequest of the complainant or the
body which is submitted prior to the date of tharireg, a mediation procedure may be
conducted, the purpose of which is to clarify andsider the factual and legal circum-
stances of the case and to make arrangements Ipaities for how to settle it within the
applicable law. It may also be carried out desphiteparties' request to conduct such pro-
ceedings. Taking into account the scope of thecjadcontrol of the administration, as
defined in art. 3 § 2 Law on Proceedings before iiktrative Courts, mediation may in-
clude a category of complaints about administrati®eisions, acts or activities in the field
of public administration regarding entitlementsbtigations under the law, acts of bodies
of local governments and their associations, dtieen acts of local law in matters of public
administration, inactivity or lengthy proceedingspther decisions on matters in which the
provisions of special laws provide for judicial rew, and apply the measures set out in
these provisions. Mediation proceedings may be wected in most categories of com-
plaints, the decision of which is in the jurisdictiof the administrative court, although it
does not include complaints about acts of sup@mwisiver the activities of local-govern-
ment bodies.

In court and administrative proceedings, mediattommences, in principle, when
a complaint is filed. According to art. 50 § 1 Law Proceedings before Administrative
Courts, a complaint can be filed by anyone wite@al interest, a prosecutor, Civil Rights
Commissioner, Children's Rights Commissioner, asdaal organization within its statu-
tory activity, in matters concerning the legal nef&ts of other people, if it participated in
administrative proceedings, as well as any othétyewho is granted the right to lodge
a complaint by the law. Since there are no stayutestrictions on the form of initiating
mediation, the request for it may be included as oithe elements in the complaint, by
way of response to the complaint in the case obtdy, as well as in a separate procedural
letter, which must meet the formal requirementa pfead. In accordance with art. 46 and

20 |bidem p. 60-61.
2! |bidem p. 61-62.
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57 Law on Proceedings before Administrative Couhts,letter should contain the follow-
ing items: the name of the court to which it is @dded, full name or registered name of
the parties, their legal representatives and pspxiesignation of the type of writing; the
operative part of the application or statementedeination of a law violation or legal in-
terest; designation of the authority whose inatstior lengthy proceedings are the source
of the complaint; indication of the contested diecisdecision, other act or provision; sig-
nature of the party or its legal representativeroxy; listing attachments. It should be noted
that the application for mediation should indictite area of mediation, i.e. the issues that
should be clarified and discussed in the coursthisfproceeding, although in itself, it is
not legally binding for the coufft

The complainant (plaintiff) and the body are tlzaties to the mediation proceedings
before the administrative court. A report is draymfrom the course of the mediation pro-
ceedings, which includes: time and place of mealatiull name (registered name) of the
complainant, designation of the body, as well &rthddresses; name and address of the
mediator; arrangements made by the parties tordatethow to settle the matter; signatures
of the mediator, the complainant and the body. Uitde arrangements made as part of
mediation proceedings, the body repeals or chatigeshallenged act, or performs or un-
dertakes another action according to the circunosstaof the case in terms of its jurisdiction
and competence. However, if the parties do not naat@ngements as to how to settle the
matter, it should then be examined by the couré att issued on the basis of the arrange-
ments made in mediation proceedings can be apptatbd regional administrative court
(voivodship court in the case of Poland) withintthidays from the date of its delivery, or
performance or undertaking legal action. The caatdgnizes the complaint, including one
lodged in the case on the act or activity in whitdhmediation proceedings were conducted.
However, if a complaint against an act or actisuél or performed on the basis of findings
made in mediation proceedings is not submitted isrdismissed, then the court discontin-
ues proceedings in the case in which the medigtiooeedings were carried &tt

4. CONCLUSIONS

Summarizing, an argument should be put forwartlalitaough environmental disputes
are marked by a negative social charge and carf @arse nature, there is nevertheless
a number of methods and ways of their resolutiomatwvas proved on the basis of the
analysis. Resolving environmental conflicts fornastpf a certain formula in the area of
environmental security management, which is extheimeportant from the perspective of
the functioning of the state and society as a widgardless, education and public aware-
ness of environmental protection are inseparablmehts of environmental safety manage-
ment.

At the same time, it might be worth adding thataddition to the abovementioned
methods of resolving environmental disputes, ttetiem limiting their creation comprises
all forms of promoting environmental values and tieed to preserve the natural state of
the environment. To quote an example, as partwf@mmental security management, it is
possible to organize numerous public events, lestuetc., with a view to educating the
public.

22 |bidem p. 69.
23 |bidem p. 70-71.
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ZARZ ADZANIE BEZPIECZE NSTWEM EKOLOGICZNYM Z PERSPEKTYWY

ROZSTRZYGANIA KONFLIKTOW EKOLOGICZNYCH

Jednym z obowizkOw paistwa jest zapewnienie jego obywatelom bezpikstrea. Powin-
nosé¢ ta dotyczy kadej kategorii bezpiecastwa, w tym take bezpieczestwa ekologicznego.
Zapewnienie zatem bezpie@stwa, ktére oznacza stan zabezpieczapiatnych intereséw
jednostek i pastwa przed rznego rodzaju zageeniami, nie tylko wewetrznymi, ale take
zewretrznymi pozwala wskaZanajwaniejsze komponenty bezpiedstwa, ktorymi g jed-
nostki ludzkie i ich prawa oraz swobody, jak tenstwo hcznie ze swoim konstytucyjnym
ustrojem, suwerenioia, jak rownie caldicia terytorium. Z kolei zarmdzanie bezpiecze
stwem ekologicznym rozumiane jako proces, ktordgktem ma by osigniecie wyznaczo-
nych celéw w tej sferze nalatoby postrzegatakze w formule rozstrzygania konfliktow.
Rozstrzyganie konfliktow ekologicznych g@by¢ realizowane w ramach mych trybow.
Moze to nasfpi¢ w trybie kontraktowym, mediacyjno-koncyliacyjnymarbitrazowym, jak
réwniez adiudykacyjnym, co w tym ostatnim przypadku macmgiciej miejsce w praktyce,
poniewa powstaty spor jest rozstrzygany na gruncie procgdowego, ktory kaczy si
prawomocnym orzeczeniem dajjednej ze stron poczucie tzw. wygranej. Jedegkzez
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wzglad na dynamik zmian legislacyjnych natg dostrzec obowgzujace od diiszego czasu
narzdzia prawne, ktére umbwiajg skonfliktowanym stronom rozstrzyguwie sporu w for-
mule ich obopdlnego sukcesu. Z uwagi na fakkazda ze przywotanych form rozstrzygania
konfliktéw ekologicznych charakteryzujecsidmiennymi mechanizmami, tatevarto pod-
dat analizie poszczeg6lne modele, co stajgpszedmiotem rozwan w niniejszym artykule.

Stowa kluczowe:bezpieczastwo ekologiczne, zagdzanie bezpiecistwem, zagregenia,
konflikty.
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