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CONSEQUENCES OF THE LIQUIDATION
OF THE BANK ENFORCEMENT TITLE
AND SOCIAL EXPECTATIONS

The subject of the article is an analysis of trgulation of the banking enforcement title
in the provisions of Polish law, the reasons ferr@vocation by the Constitutional Tribunal
in the judgment of 14.04.2015 and the use of nestruments by banks for the quick and
effective recovery of claims from their clients. Gaferations are conducted both in the
context of the constitutional principle of equaldpd the principle of "equality of arms"
between banks and their clients in court proceegjiag well as social expectations regarding
the abolition of banking privileges. The articles@lanalyzes the effects of the repeal on
07.11.2019 of the Article 485 § 3 of the Code of ORriocedure which constitutes the basis
for banks to obtain orders for payment in orderfayment based on an excerpt from bank
books signed by persons authorized to make statesmegarding the property rights and
obligations of the bank, which in practice consétua kind of "new version" of the repealed
banking enforcement title.

Keywords: enforcement banking privileges, banking enforcentiéle, order for payment,
writ of payment order.

1. INTRODUCTION

The issuing of bank enforcement titles was onghefmost important and at the same
time the most controversial privilege that allowsghks to use the simplified procedure,
as the debt recovery procedure from their clierds Wwypasseéd However, this put the
client-debtor at a disadvantageous proceduraltgityadeading to an imbalance between
him and the bank, which should be maintained at gfathe civil law legal relationship
between these two entities. For this reason, oppsra the b.e.t. — putting the need to
protect the interests of bank customers first -nteal to the need to remove it from the
provisions of the Banking Law (Janiak, 2003). Supgrs of the b.e.t. argued that it allowed
the bank as a so-called public trust institutioos duick and facilitated pursuit of their
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claims in order to maintain, among others paymegntdity and ensure adequate protection
of funds entrusted to it by depositors (see Kaswshg Tupaj-Cholewa, 2010; Fojcik-
-Mastalska, 2010; Janus, 2017).

Constitutional Tribunal several times (See: thdgjuent of the Constitutional Tribunal,
1995; the judgment of the Constitutional Triburi2005; the order of the Constitutional
Tribunal, 2005; see also: Kigki, 2007; Zapadka, Mikos-Sitek, 2009) analyzed the
execution privilege under Art. 96-98 bank accouifitgl{Act, 1997; hereinafter referred
to as bank attorney). Among other things, in thedgjuent of 26 January 2005 (P 10/04,
OTK-A 2005, No. 1, item 7) the Tribunal examined etlfer the right to issue bank
enforcement titles is consistent with the congtituin the context of the right to court and
the rule of law as well as protecting consumertagh considered then that the service by
banks of the b.e.t. does not violate art. 45 iteim donnection with art. 2 and art. 76 of the
constitution. Moreover, the Constitutional Tribueshphasized that the debtor before the
uprising of b.e.t. may bring an action to estabttsi existence or non-existence of a legal
relationship (Article 189 of the Code of Civil Pemture) (Act, 1964, hereinafter as the Code
of Civil Procedure), while raising an objection iofvalidity or ineffectiveness of the
declaration submitted. However, after the enforagtmtause has been granted, the debtor
may defend his rights by: appealing to the codesision to grant the enforcement clause
(Civil Procedure Code Art.795), anti-enforcementiac (Civil Procedure Code Art.840),
an action for damages based on Art. 415 of thel Ciode in the event of damage caused
to him as a result of instigating enforcement anlihsis of an unlawfully issued title.

Despite such arguments of the Constitutional Trébuand the statement that the
privileged enforcement position of banks does eatllto a gross violation of consumers'
interests, especially in the context of specififoimation obligations of banks when
concluding contracts, the discussion on the needrtmve the b.e.t. from the Polish legal
order and more broadly equating the position okbamith the position of their clients.

At this point, it is worth mentioning the judgmewnit the Constitutional Tribunal of
15.03.2011 (Journal of Laws No. 72, item 388), hick the Constitutional Tribunal ruled
that art. 95 paragraph 1 bank account in the wgrdinen by the Act of June 26, 2009
amending the act on land and mortgage registers@me other acts (Act amending the act
on books ..., 2009), in connection with art. 244 &nd art. 252 of the Act of 17.11.1964 —
Code of Civil Procedure (consolidated text, JouroflLaws of 2018, item 1360 as
amended), in the part in which it gives legal effecan official document in the bank's
accounting books and excerpts from the books bao&umts in relation to the rights and
obligations arising from banking activities in diyproceedings conducted against the
consumer — is not in accordance with art. 2, &ts&tion 1 first sentence and art. 76 of the
Constitution. In implementing the provisions ofsthudgment, the Act of 12 April 2013
amending the provisions of the Banking Law andpravisions of the Investment Funds
Act (Act, 2013; for more see Kwpa-Dedo, Kurgpa, 2016) lifted one of the significant
banking privileges classified as so-called enforeenprivileges of banks (Kaszubowski,
Tupaj-Cholewa, 2010), namely deprived the powebftitial documents of accounting
books and excerpts from the bank's accounting baolgvil proceedings. The above
amendments to the Banking Law came into force iy 20, 2013 and were intended by
the legislator to ensure "equality of arms" of Hank on the one hand and clients on the
other as part of civil proceedings in accordancth whe principle that no one could be
considered a credible witness in their own cas#usiidoneus testis in re sua intelligitur).
During the legislative work on the Act of 12/04/2) A postulate was made to eliminate, in
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addition to depriving of official power bank documie and securitization fund documents,
at the same time eliminate another, functionallsoamted banking privilege — the bank
enforcement title. At the time, this idea did natrgthe approval of the majority in the Sejm
and was rejectéd

The verdict of April 14, 2015 (P 45/12, OTK-A 204516), in which the Constitutional
Tribunal stated that art. 96 section 1 and arp&&agraph 1 of the Act of 29 August 1997
Banking Law are incompatible with art. 32 sectionfthe Constitution and the principle
of equality expressed in it. As a consequence oh suresolution, the above-mentioned
provisions governing the bank enforcement title #redrules for issuing it lost its validity
as of August 1, 2016.

The purpose of the article is to present the w#@ns of the b.e.t. in Polish law and
a discussion of the effects of its removal from Banking Law for banks as well as their
clients, especially from the point of view of thatio legis of such a solution declared by
the legislator and social expectations in this eesprhe hypothesis that the removal of the
bank enforcement title will, as a rule, equalizetitial situation of bank customers will only
be verified. In practice, banks to a much greaxéere than until the date of the expiry of
the binding force of the provisions of Art. 96—9&nk accountability used to pursue their
claims, simplified proceedings, first of all writqreedings, whose scope of protection of
the debtor's rights is similar to the model forasbing an enforcement clause for the b.e.t.

2. THE HISTORY OF THE BANK ENFORCEMENT TITLE IN POL ISH LAW

The history of the bank enforcement title in Polisgislation dates back to the inter-
war period, but then its subject and the scope wareower compared to the institution's
model resulting from post-war regulations. Pursuanart. 87 of the Regulation of the
President of the Republic of Poland of Januaryl224 regarding the establishment of the
statute for the issuing bank, the books of the BafiRoland and other entries included in
the bank's accounting and extracts thereof auttertl by the bank, had the probative
value of public documents, and documents statitigations with the bank's statement that
the claim based on them is due and legally mawreriforcement, obtained the status of
executory titles (consolidated text Journal of La@fs1939, No. 46, item 296). An
enforcement clause for these titles was granteth&éyxompetent town court according to
the provisions of the then applicable Code of GRribcedure (Act, 1930, art. 533 et seq.)

The enforcement privilege in question could alsoused by banks with public funds
allocated for the implementation of tasks commissibby the state, inter alia in the scope
of supporting certain entities. The aforementioaitiwas mainly related to the removal of
the effects of the great economic crisis and coreonly some of the real estate pledged
as collateral for certain types of debt. For exanftie Act of March 24, 1933. on facilities
for credit institutions, granting debtors reliefrespect of agricultural claims provided for
the possibility for the Acceptance Bank to issae (fiore on the activities of the Acceptance
Bank see Morawski, 1996) enforcement titles withtbetneed to obtain court enforcement
clauses for them Act, 1933, art. 11 paragraph h)th@ other hand, in the regulation of the
President of the Republic of Poland of October Z432 on the execution of real estate
enforcement by the State Agricultural Bank (JourafilLaws No. 91, item 769), the

4 See, among others, the statement [&ydynski, a Law and Justice deputy at the meeting of the
Sejm Public Finance Committee on April 17, 2013 pitbrka.sejm.gov.pl/Zapisy7.nsf/
wgskrnr/FPB-161; more broadly: Kuyiza, Kurzpa-Dedo, 2016)
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simplified claims procedure was allowed only fog ffurpose of realizing the debt enforced
in the first place by the Ratwowy Bank Rolny (National Agricultural Bank) dtea loan
granted in mortgage bonds or bonds of the bank Saai@ Treasury receivables belonging
to the Agricultural Reform Fund for land sold fales or granted for consideration (art. 2
sent. 1).

Banks after World War Il gained much broader erganent privileges, which was
associated primarily with their special status ast pf the command and distribution
economy, including on the financing of the econoseictors assigned to them. For instance,
in November 1949, the Municipal Bank financed logalvernment, and in 1950 the
Agricultural Bank responsible for credited agricué and forestry (for more information:
Biatas, Mazur, 2016). In the wake of the role of thanking apparatus in this way, in
creating the socialist economy, legislation hasubety equip banks with imperious forms
of action in relation to the entities served (saeaS2016).

In the decree of 15 January 1945 on the NatioralkBof Poland (Journal of Laws
No. 4, item 14), in Art. 40 the instruction wasued, according to which documents
confirming the liabilities with the bank's staterhahat the claim based on them is
enforceable and legally mature for enforcementgeltthe force of enforceable titles. In the
bank reform decree of October 25, 1948 (Journ&befs No. 52, item 412) all banks were
authorized to use bank enforcement titles. Moredvem the date of entry into force of the
said decree, they did not have to be granted jaldéciforcement clauses, and the execution
itself was carried out at the bank's choice eitheccordance with the provisions of the
Code of Civil Procedure or in administrative enfarent. The institution of the banking
enforcement title, and in principle the bankingaznément title in the subject and subject
scope described was maintained in the provisiortb@banking law: of April 13, 1960,
of June 12, 1975, of February 26, 1982 and of 3udiy 1989 (See Act, 1960, art. 21,
section 2; Act, 1975, art. 16, section 2; Act, 198&. 94, section 2; Act, 1989, art. 53,
paragraph 2).

In view of such a strong enforcement position ahks, the legislator, in order to
strengthen the situation of the debtor, grantedihibanking law — starting from the Act of
13 April 1960 — the possibility of bringing an auti to discontinue all or part of the
enforcement carried out by the bank on the basshlnk enforcement title both in court
and in administrative proceedings. The debtor cinditate in the grounds of his action:
the absence of the enforced claim, its existen@iamount less than that pursued by the
bank, or submit a counterclaim suitable for ofisgttvith a bank claim covered by the bank
enforcement title. The claim could be securedhatiaintiff's request, by suspending the
enforcement proceedings (Banking Law of \ 1989,%8t section 4).

Bank enforcement titles were used by banks toyguetaims arising from their banking
activities, the so-calledensu stricto(Articles 4 and 11 (1) of the then Banking Law)
(Sikorski, 1997). However, they were not issued doy claims arising from banking
activities classified as so-callegnse largoJudgment of the Supreme Court, 1995). In
addition, it has been emphasized in the literatinae a banking enforceable title can only
issue a bank against its personal debtor (borrayuamantor, guarantor), and not a material
debtor (e.g. due to his establishing a mortgagelextge) (Szpunar, 1995). In connection
with the issuing on January 3, 1996 by the Presidérthe Constitutional Tribunal, an
announcement on the loss of binding force of ABtsBction 2 of the Banking Law Act, it
was not possible to issue a banking enforcealideatfainst the debtor of a claim acquired
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by transfer. The above rules for issuing bankingings were in force until January 1,
1998, which is the entry into force of the Bankihgt of August 29, 1997.

3. ISSUING OF BANK ENFORCEMENT TITLES PURSUANT TO A RT. 96-98
OF THE BANKING LAW

In accordance with art. 96 of the Banking Law 8f08.1997, banks could issue bank
enforcement titles, being a type of enforcemetd,tieferred to in Art. 777 8§ 1 item 3 of
the Code of Civil Procedure (CCP) (Act, 1964). Thayre based on the books of banks or
other documents related to banking activities, bfclv — listed in art. 96 section 2 right
bank — data had to be found in b.e.t. The lackgfa these elements resulted in the court
rejecting the application for an enforcement clauset.

It should be noted that the bank enforcement tidald only be issued by a bank,
including a mortgage — to the extent that it wathatized to perform specific banking
activities — and cooperative savings and credibnsiwhich issued the so-called executory
tittes (no longer in force in Article 29a) (Act @ooperative ..., 2009). The central bank did
not have such competences (Act on cooperative2009; Kryaski, 2000). A bank
enforcement order may be issued only in respeet ofaim arising from a banking act
(Article 5 of the Banking Act) or used to securdedt arising from such an act. Banking
activities in connection with which the bank coiddue a bank enforcement order were
those listed in art. 5 paragraph 1 and 2 of thekBagnLaw (Resolution of the Supreme
Court, 1999). The issue of the designation of &imgnactivity, on the basis of which the
b.e.t. was issued, was subjected to the analysieedsupreme Court (Gronkiewicz-Waltz,
2013), which in a resolution of 19 March 2010 fouthét the banking operation was
established in the b.e.t. should be indicatedvimy enabling its identification as a banking
activity within the meaning of art. 5 right bankl (CZP 6/10, OSNC 2010, No. 9, item
120). It should also be emphasized that the bafdreament title could not relate to the
activities referred to in art. 6 of the Banking Law

B.e.t. as a rule, facilitated the banks' recowdrgverdue receivables from customers.
A condition for initiating and carrying out enforoent by banks on the basis of b.e.t. was
to grant the bank enforcement title, an enforcenutsmise only against a person who
directly performed banking activities with the baok was the debtor of the bank for
securing the bank's receivables arising from bankiperations, and also made a written
declaration of submission to enforcement, and thancunder the title resulted directly
from this banking activities (Marszatkowska-Ké4ed.], 2017). It should also be noted that
it was permissible to issue a bank enforcementradainst a guarantor, also against a bill
of exchange guarantor (Piasecki, 2015).

It should also be noted that pursuant to art. 9th@ Banking Law the b.e.t. could be
provided with an enforcement clause only when thesgn against whom he was issued
made a written statemeratd probatione(Sikorski, 2019) on submission to enforcement
and when the claim covered by the title resultedaly from this banking activity or its
security. The statement specified the amount of (f@cipal and incidental benefits e.g.
interest, including for delay, costs, etc.), to eththe bank may issue a bank enforcement
order, and the date by which the bank may applafoenforcement clause. Both elements
of the statement indicated the maximum ratios beedle bank could not issue the b.e.t.
for an amount higher than stated in the statersest) if the debtor's actual debt was higher.
As for the form of the declaration of submissioretdorcement, it required a written form.
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It could be included in the contract from which th&im arose, or it could be an independent
document.

The clause proceeding regarding the granting ef bank enforcement title the
enforcement clause was conducted according tF&ttand then according to C.C.P. The
repealed art. 97 paragraph 3 of the Banking Law WBXC.C.P. provided for a 3-day,
instructional deadline for posting b.e.t. an enéonent clause from the date of submission
of the application in this regard. Meeting this dleee was not a condition for the
effectiveness of the enforcement clause (Pias26ii5). There is no doubt, however, that
the time taken by the bank to obtain the writ of@xtion which constituted the basis for
initiating enforcement proceedings was definitdigrser than in the case of payment being
claimed by other creditor entities.

In initiating the clause proceedings, the bank wlagyed to present, in addition to the
bank enforcement title itself, also documents thstified its issuing. In accordance with
art. 97 of the Banking Law they were: the debtide'slaration of submission to enforcement,
documents showing the legal succession of the defSdorski, 2019). As argued in the
case-law, the failure to submit these documentidamat be sanctioned pursuant to Article
130 of the Code of Civil Procedure, as they coutgtd the substantive basis of the
application (Resolution of the Supreme Court, 2001)

As mentioned before, it was only giving the b.theé enforcement clause made it the
enforceable title constituting the basis for endonent. It is worth noting that the clause
procedure was not costly, comparing it with thempawt procedure, in which the creditor
must prove the existence and amount of the clainglqaursued. In accordance with art. 77
section 1 point 3 of the Act of July 28, 2005 omitaosts in civil matters, the fee that was
charged in the clause proceedings was an officeff@LN 6 for each started page of the
issued document (Journal of Laws of 2019, item &8Bounts in the validity of the b.e.t.
provisions). Currently, the fee is PLN 20. In aiatton where the creditor wants the b.e.t to
have the enforcement clause, he would be reprasantiee clause proceedings by a lawyer
or a legal advisor, which in the case of banks list@ok place, then he could demand from
the debtor against whom the bank enforcement avdsrissued, the reimbursement of the
costs of legal representation. The minimum ratemviding the enforcement order with
an enforcement clause, in accordance with § 8 pawoint 14 of the Regulation of the
Minister of Justice of October 22, 2015 (JournalaWs of 2015, item 1800 as amended)
amounted to PLN 120 (amounts during the validitytloé provisions on the b.e.t.).
Therefore, it should be noted that the initiatidrth@ clause proceedings was beneficial in
terms of the costs incurred not only for the ciadithese costs came down to the office fee
in the above-mentioned amount), but also for thatate It is true that he was not able to
participate in such proceedings due to the fadtitiveas conducted in closed mode and on
the decision on the provision of the enforcemedepiwith an enforcement clause, he was
not entitled to complain, but the possible costthefclause proceedings, which the creditor
could recover from the debtor, they were certaiolyer than in the case of standard
payment proceedings (also in a prescriptive andoaition procedure), in which the fee
for a lawsuit constituted in principle 5% of thduwa of the subject of the dispute, and the
minimum rate in the scope of lawyers' fees alsceddpd on the amount claimed in the
lawsuit. Considering the overdue amounts that baskslly demand from their clients, it
should be estimated that the costs of a possigghd tepresentation should be estimated at
amounts several or several dozen times higherithttre case of clause proceedings. The
ruling on the costs related to the procedure fantjng an enforcement clause, contained
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in the content of this clause, constituted an em@able title entitling them to download
them (Resolution of the Supreme Court, 1974).

The bank enforcement title was provided with afoe@ment clause in closed session
by way of a decision on which a complaint coulddsiyed. According to art. 795 paragraph
2 CCP the deadline for lodging a complaint rartli@rcreditor from the date of issuing him
the writ of execution or notifying him of the creat of the writ of execution in the ICT
system or from the day of announcing the refusal, when the announcement was not —
from the day of delivery of that order. For the webthis period ran from the date of
delivery of the notification of the initiation ofnéorcement. It is clear from the above
provision that the debtor's ability to question lngitimacy of giving b.e.t. the enforcement
clause, unlike the creditor, i.e. the bank, coufdyaake place after the initiation of
enforcement proceedings and did not stop the pdinggin any way (see Janas, 2018)
is argued in the doctrine that, in a complaint aglaa decision granting an enforcement
clause, substantive objections as to the existandescope of the debtor's obligations or
creditor's rights cannot be raised. Thus, the dabsubstantive defense was only made
possible by an anti-enforcement action (Zedler,5]1%etrzkowski, 2009). By way of
complaint, formal defects committed by the courthie course of proceedings for granting
an enforcement clause should be combated (Resolaticche Supreme Court, 1985;
Zielinski [ed.], 2012).

While the clause proceedings are not very costiggedings from the point of view of
both the creditor and the debtor, it prevented dbbtor of the bank from undertaking
substantive questioning issued by the bank b.e.t.

Valid provision of the b.e.t enforcement clausetiurn, made it possible to initiate
enforcement proceedings which, without submittihg enforceable title, could not be
initiated. It constituted the last stage in thegedure of the bank's recovery of overdue
receivables, under which the legal norms specifiethe enforceable title were enforced
(Zielinski [ed.], 2012), but on the other hand it createel possibility for the debtor to
change the enforceable title, i.e. in the coursnainticompetitive action. It is worth adding
that anti-enforcement actions are subject to atdeer of 5% of the value of the subject
matter of the dispute, which in an action for degtibn of enforceability is the challenged
amount established by an enforceable title.

Liquidation of the b.e.t. occurred on the basistle# provisions of the Act of 25
September 2015 amending the Banking Act and soher atts (Journal of Laws of 2015,
item 1854), which is the implementation of the Gantonal Tribunal's judgment of April
14, 2015 (reference number P 45/12) recognizingcthwradiction of bank enforcement
titles to Art. 32 section 1 of the Constitution.

In the justification of the judgment, the Conditnal Tribunal decided that the
possibility of using the b.e.t. in the event ofantractual relationship between customers
and banks, which by its very nature is charactdrizg the equivalence of parties, places
banks (private business entities) in a privilegedifion. This, in turn, contradicts the
essence of a private law relationship, whose clerniatic feature is, among others parity in
the scope of the possibility of defending one'ttsgSura, 2016).

In addition, in the opinion of the Constitutiorfaibunal, the bank is therefore a judge
in its own caseidex in causa syandde factothe subject of justice, which, according to

5 The author analyzes the procedure for grantingrfiorcement clause b.e.t. in the context of
exercising the right to court.
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art. 175 of the Constitution are exercised exckigiby the courts the b.e.t. also violates
the principle of equality in relations between bsmls creditors and other entities that are
creditors that do not have such enforcement pgete The institution of the b.e.t. in the
end, it violates the principle of equality in réteits between bank debtors and debtors of
other entities (For different information see,,iJanus, 2017).

Pursuant to the abovementioned CT judgment, theigions of the Banking Law Act
regarding banking enforcement titles were to expiréugust 1, 2016, unless the legislator
decides to eliminate unconstitutional provisionsnirlegal circulation earlier. The bank
enforcement title was completely eliminated frora tegal system earlier. The Act of 25
September 2015 repealing the provisions on thé lemtered into force on 27 November
2015, repealing Art. 96—98 bank accountability Tégislator justified the reduction of
vacatio legis, among others by the fact that "after Constitutional Tribunal's judgment,
there will be an increased issuance by BTE ban## possible matters subject to recovery
(from the justification to the Act of 25 SeptemBé&r5 amending the Banking Law Act and
some other acts). However, according to art. 1aAgraph 1 of the aforementioned Act,
proceedings on granting an enforcement clauseetdaink enforcement title initiated and
not completed before its entry into force were sabjo discontinuation. If, however, before
the date of entry into force of this Act, a deaisigas issued regarding the granting of an
enforcement clause to the bank enforcement titléhér proceedings regarding the granting
of the enforcement clause were conducted in acocsdwith the provisions on the b.e.t.
(Article 11 (2))

4. BANKS CLAIMS AFTER THE REPEAL OF BANK ENFORCEMEN T TITLES

The repeal of the bank enforcement order lawsbpuks in a difficult position. They
lost the tool for automatic enforcement of overdeeeivables, their position as creditor
was weakened and finally they were forced to ukergbrocedures for enforcing overdue
receivables from even concluded loan agreementschwivould guarantee optimal
protection of banks' interests. Therefore, the ipditg of making the conclusion of the
contract between the bank and the debtor dependlenthe debtor's submission to
enforcement by means of a notarial deed (Articlé 871 item 5 of the Code of Civil
Procedure), as well as pursuing claims under tderdor payment procedure (and on the
basis of non-binding on November 7, 2019, Arti@& & 3 of the Code of Civil Procedufte)

Anyway, for such a possible consequence of thedation of b.e.t. pointed out the vice
president of the Polish Bank Association — Jerzgiasaying that "this regulatory change
hits customers — paradoxically not those who takieaoloan knowing immediately that
they do not intend to repay them, but in those dbaot repay loans for various reasons
random. The main instrument that will serve to erede and ensure the efficiency of bank
recovery is the practice of borrowers issuing blanimissory notes for low-value loans.
In the case of mortgage loans and corporate Ideamks will use declarations of submission
to enforcement by means of a notarial deed. Thi meisult in additional costs
(https://www.pb.pl/zbp-ostrzega-przed-Skutkom-lidacji-bankowego-tytulu-
egzekucczego-790592).

6 Article 485 § 3 of the Code of Civil Procedure wegealed by art. 1 point 176 lit. ¢ of the Act of 4
July 2019 amending the Act — Code of Civil Procedamd certain other acts (Journal of Laws of
2019, item 1469) on November 7, 2019.
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There is no doubt that the procedural situatiothefbank and the debtor in the event of
submission of the latter enforcement by a notagad is in principle similar to the case of
the b.e.t. but with the difference that the backints will be obliged to bear the costs of
preparing such a notarial deed. After the counigran enforcement clause, a notarial deed
in which the bank's debtor surrendered to enforceimecomes an enforceable title and the
basis for initiating enforcement proceedings.

Banks more often used the option of initiatingoater for payment procedure pursuant
to art. 485 § 3 of the Code of Civil Procedure gapd on November 7, 2019. The increase
in the number of such proceedings was, of couenegseax by the repeal of the b.e.t. and the
need to use the fastest possible solutions foessdirom bank customers. Pursuant to art.
485 § 3 of the Code of Civil Procedure the cowstié an order for payment, if the bank
sought claims based on an excerpt from the banksbsigned by persons authorized to
make statements regarding the property rights dtigations of the bank and the bank's
seal, and proof of delivery to the debtor of a teritrequest for payment. The increase in
interest of banks in this form of debt collecti@rich is unfavorable from the point of view
of bank customers' interests, was pointed out ey @mbudsman in his letter to the
President of Polish Banks, while raising the la€kustification in further abolishing the
privlege of bank claims (see the letter of OmbudsmAdam Bodnar to Krzysztof
Pietraszkiewicz, President of the Polish Bank Asdam).

It should be noted that in accordance with artp&®agraph 1 of the Banking Law, bank
accounts and statements based on them and otteanetds signed by persons authorized
to make statements regarding the property rightiscdrigations of banks and bearing the
bank's seal, as well as receipts of receivablgsapeel in this way have the legal force of
official documents with regard to the rights andigations arising from banking activities
and collateral established for the bank and maygtitoite the basis for making entries in
the land and mortgage registers. In turn, in acooecd with paragraph la of the
aforementioned Act, the legal force of official dowents referred to in par. 1 shall not apply
to documents listed in this provision in civil pesdlings. For this reason, the Ombudsman
also postulated that the provision of art. Art. 483 of the Code of Civil Procedure.

The bank's initiation of the order for paymentqadure (most often resulting from the
bank's client's failure to perform a credit agreptnshould start with a judicial summons
for payment. Such a request includes, in particaarindication of the basis for the claim
(in this case, a specific loan agreement), prefientaand documentation of the
circumstances of the debtor's delay, the amourth@fmain benefit and the incidental
benefit, and an indication of the time limit for etimg the claim.

The abovementioned tender procedure is standaall snich legal disputes, especially
taking into account the amendment to the provisioihthe Code of Civil Procedure as
regards strengthening the principle of amicableutis resolution (Act on the amendment
of certain acts in connection..., 2015). It shdutdnoted that pursuant to art. 187 § 1 item
3 of the Code of Civil Procedure a claim to colmddd include information as to whether
the parties have attempted mediation or other tatart resolution of the dispute, and if
such attempts have not been made, an explanatitwe oéasons for not taking it.

If the debtor fails to perform the payment duethie bank despite the superstitious
request for payment, it becomes necessary to tmitiaurt proceedings, i.e. the creditor-
bank submits a claim for payment, usually underdtaer for payment procedure. The
application should comply with the general requieais specified in art. 187 of the Code
of Civil Procedure Until November 7, 2019, it alsoluded an excerpt from the bank books
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attached to it containing the elements listed ematad in art. 485 § 3 of the Code of Civil
Procedure Such an extract constituted evidenceofiefendant's delay in payment and
determined the amount of benefit due. In addittbe, plaintiff was obliged to pay a court
fee on the claim, which in the case of proceedfoggroperty rights (and this category of
cases is undoubtedly the case for payment) is meted according to the value of the
subject of dispute or the value of the subjechefappeal, and at the value of the subject of
the dispute or the value of the subject of appeats PLN 20,000, a relative fee of 5% of
this value is collected from the letter, but no endran PLN 200,000 (Act, 2005, art. 13).
On the other hand, a fourth part of the fee issoddid from an action in an order for payment,
while three quarters of the fee is collected frodeéendant in the event of an objection to
a payment order issued in an order for paymenidlard9, paragraphs 2 and 4), and the
fee cannot amount less than PLN 30 (Article 20ageaph 1). In the event of an order for
payment being issued in the order for payment mhoee it was served along with the
lawsuit of the defendant, who within two weeks frtiva date of delivery could file charges
against the order for payment (non-binding Arti¢8d § 1 of the Code of Civil Procedure).
The essence of the order for payment issued uhéeorder for payment procedure was
that at the time of issue it was a title of segurignforceable without giving it an
enforcement clause (Article 492 § 1 of the Cod€iufl Procedure). This enforcement takes
place by way of judicial enforcement or other mednshe first case, the provisions on
enforcement proceedings apply, respectively, toptevision of security, while in the
second case — provisions regarding this methodil(€nocedure Code Art.743). Non-
enforcement of the order for payment as a secority consist in the debtor depositing the
adjudicated amount with interest at the creditogguest on the deposit account of the
Minister of Finance. The same applies to the susimisto the court deposit of an amount
equal to the value of the subject of the dispdtthd order obliges to release replacement
items (Marciniak, Piasecki [ed.], 2016). Submissaincharges by the defendant within
a statutory period of 14 days resulted in the teedeg referred to a hearing, and the court
then examined it either on the basis of generaVipians or possibly in a simplified
procedure. It should be noted that the lodginghef ¢tharges did not cause the payment
order to lose its force. Only after the evidentignpceedings were completed, in the
judgment issued, the order for payment, in wholéngpart, was the court upholding or
repealing it and ruling on demanding the claimhyporder repealing the order for payment
and rejecting the lawsuit or discontinuing the ge&aings (non-binding Article 496 of the
Code of Civil Procedure).

In the literature on the subject, they were raise@017 after the repeal of the b.e.t.
suggestions that in the event of depriving the bankooks of the power of bank
documents, Art. 485 § 3 of the Code of Civil Pragedhe lost his raison d'étre and therefore
it must be set aside (Jasiecki, 2017). It was esipbd that further functioning in the legal
market of the possibility of obtaining an order fiImyment on the basis of an excerpt from
bank books unjustifiably privileges the claimantordbtains the enforcement order on the
basis of a private document issued by him. Therwisloubt that the basis of the claim
submitted under the repealed art. 485 § 3 of thde@d Civil Procedure only on excerpts
from bank books, it generally abolished the neeprtve the existence of a claim on the
basis of other documents, e.g. a contract conclwdgdthe defendant, its termination or
a request for payment. In principle, the issuinguoforder for payment by the court in this
mode was possible after the presentation of a fgridacument, without the bank having to
prove the basis of the claim, which unreasonalultdeprivileged banks. A similar position
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regarding the legitimacy of the regulation spedifimder Art. 485 § 3 of the Code of Civil
Procedure was taken by the Ombudsman, who in thés l&f 27 January 2017 addressed to
the Minister of Justice indicated that after thegment of the Constitutional Tribunal of 14
April 2015, which questioned the constitutionalitiithe provisions constituting the basis
for issuing bank enforcement titles, art. 485 § the Code of Civil Procedure it has become
an instrument enabling banks to quickly bring laitesbhased on excerpts from bank books
that can be heard by a court in order proceedings

As for the change that followed the amendmentrto% Banking Law, it should be
noted that, although it theoretically led to theis@ization of the procedural situation of
banks and its debtors, it was still possible fa tineditor bank to obtain a court decision
regarding the claim being pursued in a faster opdecedure, in the event that the creditor
bank had no document with the status of an offid@ument but a private document.
Numerous criticisms of art. 485 § 3 of the Cod€ofil Procedure led to action to repeal
it. A government bill was amended to amend the Cofi€Civil Procedure Act and
certain other acts of November 27, 2017, which jgled, inter alia, repeal of art. 485 § 3
of the Code of Civil Procedure (Https://legislaojhgov.pl/docs//2/12305652/
12474240/12474241/). The proposed change was yelgitbpinioned by the Legislative
Council, which in its opinion of February 8, 201@@ed that "the proposal to eliminate the
possibility of issuing an order for a bank claimiigims based on banking books deserves
acceptance because it eliminates the privilegeaok® over others creditors that may be
qualified as contrary to art. 32 of the Constitntiti should be recalled that in the judgment
of 14 April 2015 the Constitutional Tribunal recazgd that art. 96 section 1 and art. 97
paragraph 1 bank account not in accordance witl3amf the Constitution. The arguments
cited in this judgment are also valid regarding bla@k privilege provided for in art. 485
and therefore the proposal to repeal Art. 485 gh8ps://radalegislacyjna.gov.pl).

In turn, the opinion prepared by prof. Andrzejulaécki, commissioned by the Center
for Research, Studies and Legislation of the Nafi@ouncil of Legal Advisers on a draft
act amending the Act - Code of Civil Procedure smithe other acts (draft of November 27,
2017) of February 26, 2018, was different from @wauncil Legislative position regarding
the repeal of Art. 485 § 3 of the Code of Civil Bedure. In this opinion, it was stated that
the repeal of the provision which recognized thistexce of an excerpt from bank books
as the basis for issuing an order for payment deoproceedings (Article 485 § 3 of the
Code of Civil Procedure) would cause the costhefrocess of awarding a benefit to the
bank to increase dramatically. Professor A. Jakkibergued this view as follows: "l am
not enthusiastic about this regulation, but withrigpeal there is a potential risk that these
costs will be passed on to the bank's contracfoisst trial will result in the defendant
being ordered to pay the costs and they will béndrighan they would be in the order

7 According to the position of the Ombudsman, ‘@mabudsman doubted the constitutionality of the
regulations of art. 485 8§ 3 of the Code of Civil Rrdare and unjustified differentiation of the
procedural situation of a professional entity, vahi€ a bank, in relation to the defendant consumer
by granting the possibility of pursuing bank debtsrder proceedings. In the Ombudsman's view,
the preference for bank claims in writ proceedifegds to an imbalance in the process to the
detriment of the weaker party, i.e. the defendansamer. Meanwhile, in the current law, there are
no grounds to maintain special rights with respdot banks in civil proceedings
"((http://lwww.spprawy-generalne.brpo.gov.pllysznephp?pismo=957722&sygnatura=
Vv.510.5.2017).
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proceedings. In addition, banks will compensatetlfar risk related to pursuing claims
against counterparties by increasing the amoufgesf for their activities. This change will
have adverse consequences, unless the banks ntbeéify policy and in any case
require the debtor to issue a promissory note dari@ submission to enforcement
"(http://obsil.pl/wp-content/uploads/2018/05/Opire? 6-February-2018-R-to-design-
MS-KPC.pdf).

Taking the above position into account, it sholbkdnoted that the collateral for the
performance of the loan agreement by the bankrigsaipromissory note (usually in a blank
form) is also associated with court order procegslifirticle 485 § 2 of the Code of Civil
Procedure). The legal nature of the bill of excleantakes this way of securing the debt
relationship a relatively risky tool. In additioib,should be noted that pursuant to art. 492
§ 3 of the Code of Civil Procedure the payment pidsued on the basis of a bill of
exchange, warrant, reverse or check becomes imtegdenforceable after the time limit
for settling the claim has expired. In the eventaaf objection, the court may, at the
defendant's request, suspend execution of the .orfles is undoubtedly a more
disadvantageous solution for the bank's debtor tharorder-making procedure in which
the payment order is issued on the basis of anrgxé®m bank books. In the case of
a promissory note, immediate enforceability ofdheéer for payment results from the force
of law. Immediate enforceability means that thesoffdr payment is fit for enforcement by
way of judicial enforcement, regardless of its diyi.

The aforementioned Act of 4 July 2019 amending3bde of Civil Procedure and some
other acts of Art. 485 § 3 of the Code of Civil Bedure was repealed. In support of
eliminating art. 485 § 3 of the Code of Civil Prdoee it was raised inter alia that:

"In the current legal status, among the evidehatrhay constitute the basis for issuing
an order for payment, an order for payment in tlaeoproceedings still includes an extract
from the bank books signed by persons authorizedhae statements regarding the
property rights and obligations of the bank anangtad with the bank's seal. In this way,
the bank's right to obtain an enforceable titlettom basis of its own private document is
maintained. A similar situation with regard to th@nking enforcement title was declared
unconstitutional by the Constitutional Tribunaltive judgment of April 14, 2015 in case
P 45/12. Acknowledging the validity of the arguratin which gave rise to this decision
and which mutatis mutandis also applies to theilpge of a banking document, this
exceptional right should be abolished by repeafing 485 § 3" (Justification to the draft
act of 4 July 2019).

5. CONCLUSIONS

There is no doubt that the Constitutional Tribungiigment of September 25, 2015 has
satisfied the public's expectations regarding itingdation of bank enforcement privileges.
However, despite the repeal of the b.e.t. it hasiédly deprived the creditor banks of an
instrument that significantly simplifies the pursaf claims from clients, and is in conflict
with the principle of "equality of arms" in the diste between the parties to the obligation
relationship, but this did not lead to a real imnment in the procedural situation of the
debtors themselves. Banks use other, normativelgifspd instruments, which — as noted
in the above considerations — are relatively simitaderms of their structure to a banking
enforcement title (e.g. a declaration of submissmmenforcement in a notarial deed) or
involve more serious bank debtors consequencepaiticular in the financial sphere
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(pursuing claims under the order for payment pracedin particular from a promissory
note§.

Considering the opinion of bank representativeshauld be stated that the liquidation
of the bank enforcement title did not significardffect the effectiveness of pursuing claims
from bank debtors by November 7, 2019, i.e. repgadirt. 485 § 3 of the Code of Civil
Procedure constituting the basis for obtaining paytorders by banks. Moreover, there
was no significant increase in the cost of loawns,did the interest of clients of this type of
contracts in banks decrease. Therefore, opiniangiatified that the total liquidation of the
b.e.t. it may have been carried out too hastilythia literature, there were proposals to
introduce "improvements"” to this enforcement instemt by, among others the obligation
to serve the decisions granting an enforcemenselau.e. and the debtor's ability to appeal
against it within seven days (See more: Janus,)2017

Disturbing, from the point of view of procedurajuality of the parties, was the abuse
by banks as a substitute for the b.e.t. paymemrsrobtained under the repealed art. 485 §
3 of the Code of Civil Procedure, which was indéchby, among others Ombudsman. In
this context, it can be forecast that after repeadin November 7, 2019, Art. 485 § 3 of the
Code of Civil Procedure perhaps, apart from payroeérs "in the ordinary manner", bills
of exchange will become the main form of securh@gihterests of banks, which, due to the
abstract nature of the bill of exchange obligatiwifl, definitely have a negative impact on
the situation of bank debtors.
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