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1. INTRODUCTION

Consumer protection law has a long tradition inElseopean Union (¢towska, 2004).
Over the years a number of measures have beenaaitenEU level aiming at establishing
proper consumer protection (Hodges, Voet, 2018)cBhsumers are granted a wide range
of rights which are dispersed in a number of thededsumer directives, implemented to
the national legislations. Consequently, in thethére has been extensive harmonization
of Member State’s consumer protection law. Howeitenust be noticed that for consumer
rights to be effective there must be effective sans in the event the rights are not
respected (Eidenmueller, Fries, 2016). In the afeBU consumer law, enforcement is
entirely left in the hands of the Member Statesu(BaWeber, 2017). The implication is
that in the EU mechanisms of consumer law enforegéndéfer significantly (Mucha,
2019). Bearing this in mind, the aim of this pajsetio analyse a range of mechanisms that
can be used for the purpose of very specific typeonsumer law enforcement, namely
collective redress. The author aims to answer tigstipn which of such mechanisms used
successfully in different Member States could bpl@mented in Poland.

The first part of this paper included brief disdaasof some terminological remarks
regarding consumer collective redress, which wsvied by the analysis focused on the
legal solutions adopted in Belgium (Mucha, 2018)tHe foregoing, the second part, the
paper concerns the mechanisms adopted in the Nathberas well as in England and Wales.
Specifically, the discussion presents the oppasjtproaches to the way in which the
represented group is composed in both jurisdicti¢es called opt-out and opt-in
mechanisms). Special consideration is devoted éagfue of admissibility of collective
redress and legal standing to bring collectiveomstin the Netherland as well as in England
and Wales.

2. THE DUTCH PERSPECTIVE

Comparing to other EU Member States, in the Netineld there is a truly unique system
of collective redress. Itis based on two regutaidi) the 2005 Dutch Collective Settlement
Act (Wet Collectieve Afwikkeling Massaschglderianfter referred to as the “WCAM”) and
(i) the 2020 Act on the Resolution of Mass Claim&ollective Actions Vet Afwikkeling
Massaschade in Collectieve Actleereinafter referred to as the “WAMCA”). Whileeth
first one has a long tradition of use, the secamel is brand new legislative initiative and
the first experiences as regards its applicatientarbe observed only in the near future.
Interestingly, the mechanisms provided in WCAM aN&AMCA may be exploited in
a wide range of matters, including (but not limitejienforcement of consumer rights. It is
significant to note that both procedures enablesgorers to obtain compensation. In what
follows both the mechanisms provided by the Dutdidlator are scrutinised and some
examples of the relevant case law are given inrdad#lustrate how the said mechanisms
operate in practice.

2.1. Collective settlement under the Dutch Collecte Settlement Act (“WCAM”)

Introduction of the WCAM in 2005 was consideredasgnificant step towards a more
efficient resolution of mass damage claims in thach legal system (Arons, Van Boon,
2010). What makes this act unique compared to dffeenber States legislation regarding
collective redress is that under the WCAM clas®oastare admissible only if the collective
settlement is reached. The WCAM provides for a sigeprocedure in cases involving
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declarations that collective settlements of danw@jens are binding. The proceedings may
be divided into four phases (Krans, 2014).

In the first part of the proceedings which is esijirprivate and non-court supervised,
the parties to the dispute shall reach settlen@ntbehalf of the claimant it is reached by
the Dutch foundation or association with full legampetence representing the interests of
the members of the group. The legal standing ofi suntities is particularly important in
the context of commencement of the procedure rézimgrthe settlement as binding before
the court (second phase of the proceedings). Oalfbehthe defendant the settlement is
concluded by one or more parties who have engdmgddelves under the settlement to pay
compensation for the damage.

In the second phase of the said proceedings, tbeeamentioned parties to the
settlement jointly initiate the procedure recogmigthe collective settlement as binding.
They submit a joint petition to the Amsterdam Couoft Appeal (having exclusive
competence to take cognizance in first instan@erefjuest) in which they request the court
to make the agreement binding for persons to whHmmdamage was caused. The Dutch
law specifies the admissibility criteria for suaquest for recognition and the settlement
itself. Pursuant to the provision set forth in Al¢i 1018c of the Dutch Code of Civil
Procedure the request to the Court shall includéhé name and place of the petitioners’
residence and of the persons known to the petitsooe whose behalf the agreement was
concluded, (ii) a description of the event or esetat which the agreement relates, (iii)
a brief description of the agreement and (iv) ackéescription of the request and the
grounds on which it was based.

The agreement on collective settlement shall techéd as an appendix to the request.
It must include: (i) a description of the event@®) which the agreement relates,
(i) a description of the group(s) of person on shdehalf the agreement was concluded,
specifying the nature and the seriousness of tbes, (iii) possibly most accurate the
number of persons belonging to the group(s), fi¢)dcompensation that will be awarded to
these persons, (v) the conditions which these psrsoust meet to qualify for the
compensation, (vi) the procedure by which the campgon will be established and can be
obtained, (vii) the name and domicile of the pesstm whom the written notification
regarding opt-out procedure must be submitted @&eiele 7:907 par. 2 of the Dutch Civil
Code).

The court shall reject the request if the agreerdeat not comply with the provisions
specified above. It must be noted that the cowstitifuence on the merits of the collective
settlement. Among others, it can, reject the regoéshe parties under the following
conditions: the amount of the compensation is rasonable, if it is insufficiently certain
that the rights of the members of the group rasgifiom the agreements can be performed,
or if the interests of persons on whose behalfageement was concluded cannot be
adequately safeguarded. Before making a decidiergdurt may, with the approval of the
parties to complete or amend the agreement, orpgviees the opportunity to add further
contractual provisions to the agreement to chatsgeointent.

The collective settlement procedure specified & WCAM shall be classified as the
opt-out procedure. It means that the whole grogomposed of the individuals who claim
to have been harmed by the same or similar infrimegg. Unless they opt-out from the
group, they can benefit from the judgement and eguently they cannot seek
compensation individually. The WCAM provides spigifdetailed procedure for the
member’s participation in the group. In line withta@ut approach a copy of the decision to
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declare the collective settlement agreement bindirgent by post individually to all the
persons known to be entitled to the compensatidrt@the foundations or associations that
appeared at the proceedings. Additionally, after ¢lecision has become irrevocable,
a notice about the court decision is publishedni@ or more newspapers, designated by the
court. Each notice includes a brief descriptiothefagreement. In particular it specifies the
method by which the compensation can be obtainddifithe agreement provides so, the
period within which the claim for compensation mbstmade, as well as the consequences
of the declaration that the agreement is bindingpdrtantly, the notice must include the
information about the period within which and thegedure by which persons entitled to
the compensation can free themselves from the qoesees of the declaration that the
agreement is binding.

In the third part of the proceedings a person ledtito the compensation who does not
wish to be bound by the agreement must notify iiting, within the period determined
by the court (at least 3 months following the ammemment of the court decision). The
declaration that the agreement is binding has mseguences for such person who opted
out within the specified timeframe. Additionally hias also no consequences for the person
entitled to compensation who could not have knowrhie damage at the time of the
announcement but who has notified a person memtiameéhe settlement agreement in
writing after becoming aware of his damage thatdbes not want to be bound by the
agreement.

In the fourth phase of the proceedings the compimsshall be paid to the all members
of the group who have not opted out.

2.2. Examples of the collective settlements concled under the WCAM

Since WCAM in the current shape was introduced d%eyears ago, the mechanism of
collective settlement provided by this act has beested several times so far. Before
introduction of WCAM in 2005, the Dutch law had twey limitations. Firstly, it was
impossible to claim compensation for injured pessoallectively (Hodges, Voet, 2018).
Secondly, it lacked the possibility to force thpired persons into settling mass claims with
some degree of finality (Arons, Van Boon, 2010)e3& weaknesses of the Dutch law
became particularly visible against the backgroahthe in the pharmaceutical product
liability caseDES(Tillema, 2016). In order to address the problevhgh occurred in this
case, the WCAM has been introduced.

DES case

The case concerned several thousand women suffesmthe cervical and breast
cancer. The injures occurred as a result of apgmicaf the DES hormone which was taken
by the mothers of the injured women during the&gmancy. The Dutch Supreme Court
examined the issue of causation between the physjcaies and the fact of taking the
medicines including DES hormone by women and failwad the pharmaceutical industry
is liable for the injuries. The DES manufacturenited to reach the settlement, however
under the Dutch law it was only possible to belsgtindividually. Since the total number
of the persons negatively influenced by DES wabnedéd at the level of 400.000, the
statutory legislation was indispensable to makectiiective settlement binding (Van der
Heijden, 2010). The victims were represented bylB& Centre- organisation which was
created in order to protect the interests of theSMaughters. The DES manufactures
established a fund that included 35 million of eanal wanted to pay compensation to the
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victims, provided that the settlement is final &rthe Dutch victims. In order to manage
the settlement, the Dutch Ministry of Justice wasking for a general solution which could
be also applied in the similar cases in the futdea result of the DES case the WCAM
was introduced. In line with this new legislation2006 the Amsterdam Court of Appeal
declared the settlement binding.

Converium case

Although the WCAM was initially designed to respota the problems with the
management of the product liability case, ovenjdars it was used in the cases regarding
financial products and securities (Bosters, 2000e of the most famous collective
settlement which was considered binding by the &ndstm Court of Appeal was the
Converiumcase. It concerned Swiss reinsurance company @anveand the Zurich
Financial Securities (ZFS) which owned the shamg3dnverium. The shares were listed in
the Swiss Stock Exchange and on the New York Skowhange (as American depository
shares). After the ZFS had sold the shares thrtheglpublic offer, the value of the shares
plummeted since the Converium increased its lossrves. As a result, a number of class
actions was brought by several investors comingnfvarious jurisdictions. In the United
States the settlement was reached, however acgaulite court in the New York it was
binding only for the US class members. Therefonegstors stemming from different
jurisdictions (including the Netherlands, the UKdahe Switzerland) concluded a parallel
settlement which was brought to the Amsterdam CofuAppeal. The court ruled that is
has an international jurisdiction to approve of Hsttlement of non-US class members.
Such ruling was viewed as surprising since in¢hise there was no link to the Netherlands.
The claims were not brought under the Dutch law,dfmares were not traded on the Dutch
stock exchange, the alleged wrongdoing took pladsiade the Netherlands, none of the
potentially liable parties and only a limited numbe& the potential claimants were
domiciled in the Netherlands (Knigge, Wijnberg, @D2n its decision of 2012 the court
held the settlement in the amount of 58 millioreafo binding to all the class members.
Quite interestingly it ruled that the American laawy involved in the settlement can obtain
a contingency fee in the amount of the 20% of #itlesnent. In the international legal
environment the decision was widely discussed —tArdam was called a global hub for
international class settlements involving non-U&ssl members (Hodges, Voet, 2018;
Clifford Chance 2012).

Ageas (Fortis) case

Another interesting settlement approved of by timesferdam Court of Appeal was the
one concluded in thAgeas(Fortis) case in 2018. The value of the case amounted3to 1
billion euro and so far it is the largest settletnefthis kind approved of in Europe. The
case concerned the Ageas, the legal successorrtig-Feo Belgian-Dutch bank insurance
group which started its international expansiore @ispute arose in relation to the takeover
of one of the Dutch banks by the consortium oféhpanks, including Fortis. In order to
finance the transaction Fortis increased the amolucapital and issued new shares to the
existing shareholders at the lower price. The dispaferred to the alleged misleading
statements of Fortis towards its shareholders. Whershares of Fortis went down the
company announced that it is more seriously expaseitie US subprime market and
decided to limit the dividend to the sharehold®sedléve, 2017). After the fall of the US
Lehman Brother bank the Fortis customers startadttadraw their deposits and the share
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price dropped again and there emerged a seriolsthiet the Fortis would declare
bankruptcy. In order to prevent it the Dutch andigigs governments proposed
nationalisation of Fortis. As a result many prodegsl against Fortis were initiated by its
shareholders in Belgium, the Netherlands and inUBe In 2016 all the parties reached
settlement according to which the Ageas was sugpmsgay 1,2 billion euro compensation
to all of its shareholders who held shares in gectic timeframe. In 2016 the settlement
was submitted to the Amsterdam Court of Appeal Wileclined to approve the settlement.
The court found that it should not vary the amafrtompensation for active and passive
claimants (who filled the legal proceedings befane after the settlement was announced,
respectively). It also criticised the amount of thes paid to the organisation representing
the shareholders. As a consequence the partiesudedca revised settlement agreement
which, among others, included a 100 million eurcréase of the settleméntn 2018 the
court approved the revised settlement agreemextitngt5 months term for shareholders to
opted out. Until now more than 1 billion euro has been pasa compensation to the
shareholdefswho did not opt out and filed the claims for payie

2.3. Collective actions under the Dutch Act on thResolution of Mass Claims
in Collective Actions (“WAMCA”")

Before 2020, the Netherlands had a system of doleaedress in which the
representative entities (Dutch foundations or assions) could have sought only
a declaratory or injunctive relief on behalf of ttlass claimant. Compensation could have
been awarded to the group only be means of colecsettlement approved by the
Amsterdam Court of Appeal under the WCAM. Startfrmm 1 January 2020, this route
was extended by the new legislation — the WAMCAnRd aow the foundations and
associations acting on behalf of class membersatsanclaim damages arising out of the
harm suffered. In order to make a claim for damaghksissible, the collective action must
relate to the event which took place on or afteNbivember 2016. The former regime,
enabling seeking declaratory or injunctive reliefdy, remains in force in relation to the
collective actions arising out of the events whiobk place before 15 November 2016
and/or to the actions initiated before 1 Janua3020

The WAMCA provides for specific requirements refgtito the legal standing of the
foundations and associations which may bring tasschction. Under Article 305a of the
Dutch Civil Code, at the first place they must haviell legal capacity. In order to institute
a legal action for the protection of the similateirests of the group members, the
foundations or associations must represent theseeBis by virtue of their articles of
association. The said interests must be also giifly safeguarded, which is reflected by
the obligation of the entity bringing a represertatcollective action (i) to have
a supervisory board, (i) to provide appropriated agffective mechanisms for the
participation or representation in the decision-imglof the members of the group, (iii) to

3 Revised settlement agreement in English is addessinline at. Access on the internet:
https://www.forsettlement.com/pdf/Second_Amended_&testated_Settlement_Agreement_
E.PDF?v=1.3.3

4 https://corporatefinancelab.org/2018/07/16/reddieé3-billion-settlement-in-the-fortis-case-
approved-by-dutch-court/ [Access: 20.11.2020].

5 Updated information regarding the settlement anduarhof payments are available online [Access:
20.11.2020]. Access on the internet: https://wwreéttlement.com/
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have sufficient resources to bear the costs atirisig class action, (iv) to have a generally
accessible internet page which includes severaknimdtiorf; and (v) to have sufficient
experience and expertise with regard to institutind conducting legal claims.

Unlike the WCAM, the WAMCA provides that the Dutcburts will have a jurisdiction
over the class action only if the sufficient linktlvthe Netherlands exists. In line with
Article 305a para. 3 of the Dutch Civil Code, thass action has a sufficiently close
relationship with the Dutch legal order when (ig tmnajority of the group members have
their habitual residence in the Netherlands or tfig¢ defendant is domiciled in the
Netherlands and additional circumstances indicatgcgnt relationship with the Dutch
legal order or (iii) the event or events to whitle fegal claim relates has or have taken
place in the Netherlands. Class actions initiateten WAMCA shall be brought to the one
of the district courts in the Netherlands. The gahrule is that the claim shall be brought
to the court in the place of the defendant’s dolici

In order to make the claim admissible the entifyresenting the class must also contact
the defendant before submitting the claim. Thedeti305a para. 3c of the Dutch Civil
Code stipulates that the period of two weeks dfierdefendant receives the request for
consultation, stating what has been claimed, ancase sufficient.

Apart from examining the criteria specified in theicle 305a of the Dutch Civil Code,
as discussed above, the court also verifies wheligecollective action is more efficient
and effective that than filing an individual cla{ira. it verifies whether the factual and legal
questions are similar to all the group members thérehe number of the persons affected
is sufficient, and — in relation to the claims #mages — whether the members of the class
individually or jointly have a sufficiently largénfancial interests in the claim).

An interestinghovumprovided by the WAMCA is a Dutch central regidtarcollective
actiong. Under Article 1018c of the Dutch Code of Civiloeedure the representative
entity, submitting the class action is obliged taken a note of this action in a said register
within two days of submitting the claim. For therpose of consolidation of several
proceedings, within three months after the entefclass action to the register, a different
foundation or association meeting the criteria ggetin the Article 305a of the Dutch
Civil Code may also institute a collective actiaglating to the same event or events,
invoking similar factual and legal issues. The glastion must be brought to the same court
as where the class action previously entered indpister was filed. In such case the judge
shall designate the representative entity thatastrauitable from among the entities who
have brought class action as exclusive represeatatking into account the size of the
group, the size of the financial interests repribiy the group, other activities that it
performs and previous activities or collective aasi, brought by such representative entity.

Within 6 weeks following the expiry of the three ntlo deadline for the entry of class
action into the public register of class actiorg tlefendant shall submit the statement of

6 The website shall contain information relating he status of the legal person, its management
structure, the most recently adopted supervisodyraanagement annual reports, remuneration of
directors and members of supervisory board, theatbps and working methods of the legal
person, an overview of the state of affairs in peggroceedings, information on how the members
of the group may join the legal person and how tteyterminate this affiliation.

7 See:The Dutch Central Register for Collective Actions [Ass: 22.11.2020]. Access on the
internet: https://www.rechtspraak.nl/Registers/cmtregister-voor-collectieve-vorderingen#
6f1c15a9-f3e8-4b9b-ab79-4b3bb766c72f6bcld2e4-eB08-Hf16-8ad720b8f8b319.
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defense. The WAMCA provides an opt-out model ofrtfembership in the class action for
the members of the group who have a domicile adeese in the Netherlands. It means
that the Dutch members of the group will be autdcally bound by the judgement of the
court unless they opt out within the time framesdetined by the court. On the other hand,
for the non-Dutch members of the group, the optiémbership model is stipulated, which
means that in order to benefit from the collectiedon they need to agree to be represented
in the collective claim within the time frame, sged by the court. At the request of the
party the court may determine that the opt-out rhégl@lso applicable for non-Dutch
members of the group.

2.4. The WAMCA in practice

Although the WAMCA was introduced only a year abert is already some feedback
regardig how effective it is in practice. Thanksthe public register of class actions one
may find that since January 2020 17 class actians been brought to the Dutch cofirts
In what follows | discuss some of the most inténestases.

Volkswagen case

The first case is worth mentioning here not ontyrirthe Dutch, but also from the global
perspective. It concerns the international Volkssragmission scandal, known also as
“Dieselgate”. In September 2015 German carmaker feamd to have misled the
authorities and consumers by installing defeat abviin the diesel cars, which enabled
cheating the emission tests. Volkswagen group aeldnithat about 11 million of cars
worldwide, including 8 million of cars in Europe meequipped with such defeat devices
(Hotten, 2015). The car manufacturer reached settiés with large groups of car owners
including those from the U.S., Canada and Australenks to the U.S. class action system
the largest settlement so far was concluded ifUtl®e and it amounted to 10 billion USD,
with 500.000 owners of polluting diesel cars. Ualik the U.S., in the EU the legislation
regarding collective redress is still fragmented #rerefore Volkswagen clearly benefits
from the lack of coordinated litigation in Eurofigy the way of example, as a result of the
settlement concluded in Germany 230.000 consumdisreceive 830 million EUR
compensation, which constitutes a fraction onlwbét the VW company paid to American
car owners.

Introduction of WAMCA in January 2020 opened a ddor class action against
Volkswagen group in the Netherlands (Celis, 2020 case was brought in March 2020
before the Amsterdam District Court by Diesel Engigslustice Foundation (DEJFDEJF
requested the court to be appointed as an excltepresentative of the Dutch buyers (opt-
out membership) and non-Dutch buyers, residingasel in the EU Member States (opt-
in membership). The Foundation alleges that thekS@hgen Group intentionally and
systemically manipulated 8.5 million of Europearhietes to pass emission tests. DEJF
claims that consumers suffered damages since taghib cars fitted with a defeat device
which they would not have bought if they had knaatrout it and its effects, or they had

8 lbidem

9 See: Writ of summons is available on the websft¢ghe Dutch Central Register for Collective
Actions. Access on the internet: https://www.rephdak.nl/SiteCollectionDocuments/
dagvaarding-collectieve-vordering-volkswagen-c6k.pd
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done so but under other conditi6hsAccording to DEJF “(...) the residual value of the
Affected Vehicles fell drastically as the Dieseb8dal became public. In addition, it seems
that Affected Vehicles consume more fuel, have dighaintenance costs and offer poorer
driving performance than what we have been lecktti@be. And the Affected Vehicles are
in danger of becoming obsolete due to the intradoodf environmental zones in inner
cities and increasing nitrogen problems in genétali view of the above, DEJF claims
for: (i) annulment, termination and cancelatiorpafchase agreements concluded between
VW dealers and affected parties or lease(s) orb#sis which the affected vehicles were
made available to the affected buyers; (ii) thevizion of the new vehicle that in terms of
performance, driving style, appearance and valgémdar to the affected vehicle and (iii)
damages. Currently, the Foundation represents QG0@roup members from all across
the Europe with over 100.000 cars. The case Igstilding and the court has scheduled the
first substantive hearing on January 2021.

Daimler AG (Mercedes Benz) and Fiat Chrysler NV cases

Over a time it became clear that Dieselgate idimited to just one car manufacturer.
Therefore, the DEJF Foundation brought also anatless actions before Dutch courts
relating to “Dieselgate” emission scandal. On J2020 it issued a writ of summons before
the Amsterdam District Court against Daimler AGoguicer of Mercedes Benz vehicles,
its Dutch importers and individual dealers for tth@mages resulting from the use of
manipulation software to falsify emission testtdhe DEJF requested the court to act as
a exclusive representative, representing all tifect&fd Dutch and European car owners.
The facts here are very similar to the Volkswagasecand they concern defeat device
software, installed in the Mercedes vehicles. Ga&rnRRoad Vehicle Authority
(Kraftfahrtbundesamt KBA) in administrative order, requested Daimler tonduct
mandatory recall of the Mercedes-Benz cars witlsaliengines in Europe (about 670.000
vehicles). The Foundation claims that the car owrseiffered severe damages including,
among others, “(...) the risk that type approval wal withdrawn, that the vehicles will be
taken off the road, use restrictions, decreaselgeslues, increased maintenance cdsts.”
The corresponding case was filed by the DEJF Fdigrdan August 2020 against another
car manufacturer Fiat Chrysler Automobiles NABoth cases are still pending- the dates
of the hearings before court have not been yetuhated.

10 Ibidem see also the description of the case providatéDEJF in English. Access on the internet:
https://ps-image-bucket.s3.amazonaws.com/emissisinsg/wp-content/uploads/2020/03/
20200313-Dagvaarding-VW-et-al-EN-Summary2712.pdad®.

11 Ibidem.

12 Writ of summons is available on the website ofBhgch Central Register for Collective Actions.
[Access: 12.11.2020]. Access on the internet: httpaw.rechtspraak.nl/SiteCollection
Documents/dagvaarding-collectieve-vordering-Dairfi&-c.pdf; see also information on the
website of the DEJF Foundation [Access: 22.11.2028Fess on the internet: https://www.
emissionsjustice.com/wp-content/uploads/2020/06rDaipress-release-EN-2020062350.pdf

13 Ibidem.

14 Writ of summons is available on the website of th#ch Central Register for Collective Actions
[Access: 22.11.2020]. Access on the internet: Hhttpaw.rechtspraak.nl/SiteCollection
Documents/dagvaarding-collectieve-vordering-%26@ftatysler-automobiles-nv-cs.pdf
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Evolve Media case

A different group of class actions that can be ghldwnder WAMCA includes cases
for an ideological purpose which represent vetielitinancial value. Such cases might be
filed with more lenient criteria of admissibilitPne of such class actions was brought in
February 2020 by the Dutch foundations Stop On$haming and EOKM Foundation
against Evolve Media (owner of the website vagihaimich exploits nude images without
permission of the people in the pictdfelhe foundations claim that when using hidden
cameras people did not know that that they have fiteed. The foundations underline
that such online shaming cause severe damagesasugputation damages, problems in
private sphere, social isolation, loss of workréeand depressiéh The aim of this class
action is to stop privacy violations, to preventiseontent being offered online again and
to ensure that the wrongdoers cannot hide behisd feames. The proceedings have been
brought before the Amsterdam District Court whigkurid that the foundations are
admissible to submit the class action. In Novemd@20 the court issued an interim
judgement in which it made a suggestions for thg imawvhich persons who are or have
been visible on the website against their will bgams of advertisement, they can contact
the court. Neither claimants nor defendant havpaeded to the court suggestions so far.
The said case is still pending.

Oracle case

Another interesting case submitted under WAMCA lie tclass action against
technology group Oracle. It was brought by the &mwCollective Foundation in August
20207. According to the Foundation, Oracle and Salesfoom violated the General Data
Protection Regulation (GDPR) several times by usiagkies to collect data from Dutch
people. The information was distributed amongsinenbdvertisers without the user’s
consent®. The Foundation claims that such misuse of petsdaia violates the right to
private and family life and their right to the peotion of personal data, arising out of EU
Charter of Fundamental Rights, GDPR and the Dutda¢ébmmunication Act. The alleged
breach of the law consisted in: (i) the applicatioh automated decision-making,
(i) processing personal data without legal bagis) non-transparent processing,
(iv) infringement of the principle of data minimzdition and (v) the unlawful transmission
of personal data to the ¥SPrivacy Collective seeks for monetary damageaniount of
500 euros per victim per company (Oracle and Salegfand assumes that the number
of affected people is 10 million, which makes tb&at value of the claim amounting to
10 hillion euro damages. Defendants call the latwsisleading, based on misrepresenta-
tion and groundless. The said case is still pending

15 See: Writ of summons is available on the websiftéthe Dutch Central Register for Collective
Actions [Access: 22.11.2020].Access on the interh#ps://www.rechtspraak.nl/SiteCollection
Documents/dagvaarding-collectieve-vordering-vagihpdf

16 https://www.stoponlineshaming.org/

17 See: Summons available on the website of the DGiitral Register for Collective Actions.
Access on the internet: https://www.rechtspraa8itdCollectionDocuments/RBAMS-
dagvaarding-collectieve-vordering-Oracle-Nederl8\4-SFDC-Netherlands-BV-Oracle-
Corporation-Oracle-America-Inc-Salesforce.pdf

18 https://theprivacycollective.eu/en/

19 Point 4.6.1-4.6.5 of the Summons...
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3. THE ENGLISH PERSPECTIVE

Collective redress instruments are also well-knawingland and Wales. Under the
English law there exist two structures enablindgemtive redress, namely the representative
actions and group litigation order (hereinafteerefd to as the “GLQO"). First mechanism
enables individuals to bring an action on behatitber parties without their consent, where
the represented parties share the same imerelse same interests is defined by the courts
narrowly and therefore representative actions Hosvad only for claimants which near
identical fact patterns and loss to be groupedthmé. Since in practice use of this
mechanisms is of little relevance, especially imi® of consumer claims (Hodges, Voet,
2018), it will not be examined in what follows. @re other hand, the second means, which
is the group litigation order, although highly @rited in the doctrine, is still the principal
procedure of consumer collective redress in Engkamtl Wales and therefore it is worth
scrutinising.

3.1. Group Litigation Order (“GLQO")

Group litigation order is a mechanism which progider the case management of
individual claims which gave rise to “common orateld issues of fact or law”, known as
GLO issues. The GLO is ordered by a court at thpiest of the parties or of its own
initiative. Interestingly, application for the GL@ay be made either by a claimant or
a defendant at any time before or after any relesi@ms have been issued. In support for
the application for the GLO the applicant shall\ypde a summary of the nature of the
litigation, the number and nature of claims alre@dyed, the number of parties likely to
be involved, the GLO issues that are likely toaiisthe litigation and information whether
there are any matters that distinguish smallerggaf claims within the wider group.

The English Civil Procedure Rules (“CRP”) providés some obligatory and
facultative elements of GLO. Firstly, pursuanttie provisions of Article 19.13 of the CRP
it must: (i) contain directions about the estabtigimt of a register on which the claims
managed under the GLO will be entered (so called group register”), (ii) specify the
GLO issues which will identify the claims to be raged as a group under the GLO and
(iii) determine the court which will manage theiola on the group register (so called
“managing court”). Once GLO is ordered the managimgrt may give directions regarding
varying the GLO issues, providing for one or mdegras on the group register to proceed
as test claims, appointing the solicitor to beaallsolicitor for the claimants or defendants,
specifying the details to be included in a statenoécase in order to show that criteria for
entry of the claim to the register have been npetciying a date after which no claim may
be added to the register unless the court givesipsion to do so and for entry of any
particular claim which meets one or more of the G&€hes on the group register.

The proceedings follow the opt-in regime, which methat potential members of the
group must actively opt-in in order to benefit froime judgement. Once the GLO is ordered
a group register is created which involves the rani¢he claimants who are the parties to
the GLO. The register is open for a specific timefe during which potential claimants
may join the procedure. Maintaining and updating ginoup register is a task of the lead
solicitor, as approved by the court. A judgemerthim GLO is binding on the parties to all
other claims that are signed-in the group registeéhe time the judgement is given unless

20 See: Civil Procedure Rules 1998, Part 19.6.
21 https://www.lexology.com/library/detail.aspx?g9b6bc7-6189-462a-a89c-56¢c50146dc96
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the court orders otherwise. The court may givedtioas as to the extent to which that
judgement is binding on the parties to any clainctvis subsequently entered on the group
register. Any party who is adversely affected by jildgment which is binding on him may
seek permission to appeal the GLO.

3.2. GLO in practice

Over the past 20 years there were 109 group litigadrders issued by the courts in
England and Wales. One in five of them relatesttsamer protectidgA One may wonder
whether this amount is relevant for consumer lafereement. It is very difficult to answer
this question unequivocally since the outcomef®fGLO’s are not known (Hodges, Voet,
2018). In order to examine how this mechanismsaipsrin practice, the section to come
will discuss some of the most recent cases in wiielGLO was or is planned to be issued
are scrutinized.

Volkswagen case

The group action against Volkswagen discussed aliovelation to the consumer
collective redress in the Netherlands was alsobgestiof group proceedings in England
and Wales. The investigation shows that defeat césviwere installed by the car
manufacturer in the 1.2 million cars owned in thi€. $o far the case is considered the
largest consumer group action to come before thgigncourts.

In March 2018 the GLO was issued by the High Couttondon. The legal action has
been brought on behalf of British car owners ourgations that the Volkswagen had
software fitted to their vehicles which cheated B¢ emissions tests. Under the GLO two
law firms were appointed as a leading solicitorse Bdvertisements about the GLO were
published in the national newspapers in May 28IBhe potential claimants who wished
to be added to the group register of claims weaietgd the time till October 2018 to contact
solicitors in order to join the group action. Theti@an was brought under the Consumer
Protection from Unfair Trading Regulation 2008. fi¢he leading solicitors — Leigh Day
law firm claimed a refund of at least 50% of théueaof the car or finance repayments. In
order to join the group the vehicle must have besmght for personal, not business use
from an approved dealer of VW group directly andifar on or after October 2014. In
total, in the group register the claims were reged by almost 100.000 consumers from
the UK.

In April 2020 the High Court in London ruled in faw of consumers. The court found
that the decision of the German Road Vehicle AuthdKraftfahrtbundesamtKBA),
stating that the affected vehicles contained aalefevice is binding for the English courts.
The court also decided that the fact that the exggoperated in different modes during the
emissions tests means that it contained a defe@tadender the EU emissions regulatitins
Volkswagen appealed from this ruling but its appeas rejected by the court. According

22 List of all group litigation orders issued in Engthand Wales since 1999 is published online
[Access: 11.11.2020]. Access on the internet: hftpaw.gov.uk/guidance/group-litigation-
orders#history

23 The advertisement of the group action publishetié newspaper [Access 11.11.2020]. Access on
the internet: https://www.leighday.co.uk/getmedidi®ca0-9cla-42c5-b97e-409efoe7f0ed/The-
VW-NOx-Emissions-Group-Litigation-ad2.aspx

24 Judgment of the Mr. Justice Waksman as of 6.024@Zcess: 20.11.2020]. Access on the internet:
https://www.judiciary.uk/wp-content/uploads/2020/@¥WJudgment-002.pdf.
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to the leading plaintiff, in spite of such decisi®W group continues to deny the claims in
the UK and it does not want to enter into settleimexgotiations. According to VW, it does
not owe the compensation for consumers since theg hot suffered any loss. The said
case is pending.

Daimler AG (Mercedes Benz) case

Similarly to the situation which occurred in thetherlands the “Dieselgate” emission
scandal which referred to the Volkswagen cars, exqg@nded to other car manufacturers
in the UK. Another group action has been brougldiregy Daimler AG, the producer of
Mercedes Benz vehicles. In June 2020 the law fi@MIBB announced that launched the
group action before the High Court of Justice indrpool on behalf of the Mercedes
customers from England and W&fed he claim is based on the German authorities (KBA
findings that Mercedes Benz vehicles were equippild illegal defeat device. The law
firm believes that Daimler deliberately misleddtsstomers as to the real level of emissions
in their vehicles. The damage suffered by consumsgustified in the similar way as it was
done in the Netherlands: as a result of the KBAsimistrative order Daimler updated the
software in the affected vehicles in order to reendgfeat devices, which may have directly
reduced vehicle performance, forced the consumgray increased maintenance bills and
higher fuel costs. Additionally, the claim is basgmbn the statement that the customers and
their children may suffer pulmonary problems fromdthing-in high volumes of toxicants
in polluted aif®. The PGMGB law firm informs the potential claimanthat the
compensation may amount to entire purchase prideeo¥ehicle. Although there is not
upfront fee to join the group action, the PGMGB ffinmn deducts up to 50% success fee
from the awarded compensation.

Interestingly, there is also another UK law firmheigh Day which launched the group
proceedings against the Daimler in the same cabeloaif of 288 consumers a&idUnlike
the PGMGB, Leigh Day states that the claims cowdvorth up to 75% of the purchase
price of the vehicle and declares that in casalotass the law firm’s fee will amount to
31% of the awarded compensa#brCurrently, there is no information whether anythed
law firms requested the GLO. The said case is pgndi

4. CONCLUSIONS

The analysis conducted so far shows that the Dachthe English legal systems of
collective redress are very different. While thetduapproach is based upon the opt-out
model, in England and Wales the legislator chosefit-in model. While consumers in the
Netherlands may be represented by the Dutch foiomdadnd associations only, in England

25 Information regarding the case are available nenkat the website of the law firm PGMGB
law firm, dedicated to the group action. {acces4.11.2020]. Access on the internet:
https://mercedesclaimlawyers.com/

26 |hidem

27 Information regarding the commencement of theigraction against Mercedes by the Leigh Day
law firm [Access: 11.11.2020]. Access on the inéermttps://www.leighday.co.uk/News/Press-
releases-2020/December-2020/Leigh-Day-launchemedgjainst-Mercedes-Benz.

28 Information from the website of the law firm Lei@ay dedicated to group action against Mercedes
[Access: 11.11.2020]. Access on the internet: hftpaw.leighday.co.uk/Product-safety-and-
consumer-law/Consumer-law/Car-emissions-claims/Measd&Enz-emissions-claim
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and Wales consumers are represented by the law, faoting as the group representatives.
Thanks to the existence of the group registerDiliteh system seems to be very transparent
and accessible for the consumers, especially takindhe account that under the WAMCA
all the writs of summons are published online. Brmdther hand, in England and Wales, at
the GLO’s website there is only fragmented inforioratabout the GLO issued by the
English courts.

It needs to be noted that the English system, agthdased on the opt-in approach,
seems to be similar to the American class actictesy in the way that various law firms
are competing in order to represent the group asomers, requesting at the same time
quite high success fees (including even 50% ottmpensation awarded). However, it is
noted that in practice it is difficult to fulfilhie requirements set for the GLO, and therefore
the total number of GLOs, amounting to 5 per ysanot significant. From this perspective,
GLO procedure might be perceived as not effectiay of seeking consumer redress. On
the other hand, it shall also be noted that onee@hO is issued the case involve mostly
large groups of members and therefore, in casadgfgments issued in favor of consumers
the GLO may affect the situation of a wide rangédafmed persons. Due to the fact that
the outcomes of the GLO’s proceedings are not knibumimpossible to assess whether
the consumers can really benefit from the judgement

Although the collective redress systems in the Bldéimds, England and Wales are not
free from imperfections some solutions providedha Dutch and the English law are
definitely worth being adopted in Poland. Firstadlf it would be very beneficial to draw
on Dutch experience and amend the Polish grougtergn a way that it will enable the
potential consumers to get acquainted with thestant of the claim. Although the register
of group proceedings exists under the Polisitiavwncludes only some basic information
about the proceedings itself, which is not suffitito decide whether to join the group.
Moreover, for practical reasons it would be vergfubto adopt in Poland the possibility of
collective settlement without the necessity of camning litigation. Currently, the Polish
law on the group proceedings allows for group setént only after a group proceeding
was initiated, in case when at least half of theugr members give their cons&nt
Following the English experience an interestingapto be considered in Poland is also
a possibility of requesting group proceeding by dieéendant at any time before or after
any relevant claims have been issued. One shallthat for reasons of procedural economy
not only claimants but also defendant might beregtd in participation in group
proceedings instead of many individual litigations.
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