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POLITICAL CRIME IN POLISH SYSTEMIC
CONDITIONS IN THE 20TH CENTURY

Political offences are a specific ‘set’ of prohdaitacts listed by the legislator, undertaken
by the perpetrator in specific political and norimatconditions, and determined by the shape
of the state’s political system. The legislatoithe Penal Code of 1932, 1969 and 1997, as
well as numerous non-code criminal law acts (endl928, 1934, in the years 1944-1946),
distinguished acts directed against a state thet Features of criminal acts of a political
nature. In the period of the Second Polish Reputhéspite changes to systemic conditions in
1926, the state's attitude towards these prohikitesihave yet to be uniformly assessed. The
first normative act defining the perpetrator's@etagainst the state was the Regulation of the
President of the Republic of Poland against espemddl928. After 1944/1945, the term
‘counter-revolutionary crime’ emerged in the dawriof communist criminal law. Counter-
revolutionary action was explicitly treated as ditmal crime. Systemic changes in 1956
significantly modified the interpretation of thistgrohibited by law enforcement and judicial
authorities, but until 1989, the legal status sdtin the Criminal Code of 1969 remained.
After 1956, the interpretation of political proverta changed, however the code solutions
introduced in the system remained in force. Yeerahe turn of 1989, in the new normative
and political reality it was necessary to referlggaslator to acts (political) committed under
the previous system, consistent with the legal soofrthat time but classified in new legal
and political circumstances as crimes committetbemalf of state organs or as state crimes.
Similarly, it turned out that the legislator hadraspond to acts committed in the previous
system and considered illegal; however, after ffstesn was changed in 1989, they were
already treated as acts directed towards the Psiligé. In the Penal Code of 1997, the catalog
of acts directed against the state, which are dhetras political crimes, was stipulated in
articles 127-137.
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1. INTRODUCTION

The term ‘political offense’ does not appear “egjtly” as a specific criminal act in the
Polish criminal law system. Both codex and non-gosigutions do not use this term. In
Poland in the 20th century, despite the existerfcéhiee different political systems:
democratic, authoritarian and totalitarian; in eathhese systems a codex criminal law
solution was adopted, and it was the political ¢omaks that significantly influenced the
shape of these solutions, especially in the casactsf directed against the state and its
institutions, the legislator did not introduce irttee legal system in any criminal law act
throughout the 20th century the notion of 'politicaime’. Problems with the precise
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definition of this term, the characteristics of eolbited act, the issue of determining
primarily the subjective and objective side, did fevor direct legal regulation of this
crime. The recognition that for the occurrence tgditical crime’ it is necessary for two
independent social phenomena to occur, namely ¢hm of a criminal act and the
occurrence of the political nature of this act,fisigntly complicates reflection on this
subject. 'Political crime' belongs to the ‘two'eépéndent but yet functionally connected
‘worlds' — the 'world of legal sciences' and therld of political sciences'. There is no
subordination between them: the legal is not mongoirtant than the political, and vice
versa. Without specific, prohibited actions by therpetrator, there is no question of
a ‘crime’, while without the potential of politicassigned to the good attacked by the
perpetrator, or the motive accompanying the peapatrthere is no political crime.

I will treat as a political offense an act comnittey the perpetrator considered in the
context of the theory of these prohibited actssiane that it is the legal good under attack,
in this case the state, its territorial indivisilyi) sovereignty, independence from all internal
and external entities, independence in the exemfsauthority, internal and external
security, the unrestricted functioning of its orgarcreating internal social order,
independent implementation of foreign policy, cdnsibnal system and functioning of
constitutional organs; these are goods with sugheat political potential that every act
directed against these goods should be treated paditecal crime. At the same time,
| believe that the interpretation of a politicalnee based on subjective theory, when the
motive, incentive guiding the perpetrator and theppse of the action, although very useful
in the area of scientific inquiry and research.(elgelieve that acting against state symbols
of a Polish state or symbols of a foreign statefiourse, this state ensures reciprocity to
Poland in this respect, will constitute a ‘polificaime’ only if the perpetrator of the act is
accompanied by a political motive or the purposéisfaction is political. Therefore, the
determinants of subject theory are dominant haranbther case, when the perpetrator, e.qg.
steals the flag of the Republic of Poland for theppse of selling it, for profit, it will be an
ordinary criminal act, without political connotatip in the presented analysis it has no
dominant significance. Similarly, we should considbe theory of preponderance
(assessment of the origin of a crime from the pointiew of comparing the importance of
political and criminal factors occurring in the pession of a crime) and the theory of civil
disobedience (the perpetrator acts consciouslythenborder of the law” or exceeds the
legal norm, taking into account the penal consegegnrhe does so at his own risk, but in
the name and for the benefit of, in his opinior, dppressed community, the nation, against
despotic, irrational or incompetent power.) In otbategories, mixed theory should be
assessed, which is a combination of fulfilled ctinds relating to subject and object theory
(subjective and objective theory) and in the aradytext it can be treated as a kind of
complement to subject theory.

In modern criminal legislation, but also in the Bdsaw, terms convergent and related
to the concept of political crime have been intrwetll Thus, in the Constitution of the
Republic of Poland of April 2, 1997 in art. 55 itéhpoint 4 the following statement was
made: “4. Extradition is prohibited if it conceragperson suspected of committing a non-
-violent crime for political reasons or its exeoutiwill violate human and civil rights and
freedoms” (Article 55, Constitution of the RepubditPoland of April 2, 1997 adopted by
the National Assembly on April 2, 1997, adopted thg Nation in a constitutional
referendum on May 25, 1997, signed by the Presiofethie Republic of Poland on July 16,
1997, Journal of Laws 1997 No. 78, item 483). lm@wode of Criminal Procedure of 6 June
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1997 in art. 604 § 1 point 8 the following statemers used: “§ 1. The extradition is
inadmissible if: [...], 8) relates to a person gmged for committing a non-violent crime
for political reasons [...]" (Article 604, Act of Bune 1997 — Code of Criminal Procedure,
Journal of Laws 1997 No. 89 item 555); while in ®f2he CCP, it was indicated: “The
extradition may be refused in particular if: 1) trerson to whom the application relates has
a permanent place of residence in the Republiotdrid; [...] 6) the offense in relation to
which extradition is requested is a criminal offered a military or fiscal nature or of
a political nature other than specified in § 1 p&@n[...]” (Ibid.) In turn, in the Executive
Penal Code of 1997 in Art. 107, the legislatorextat§ 1. Convicts for a crime committed
for political, religious or ideological reasons aerving the sentence separately from
convicts for other offenses; have the right tothe@r own clothing, underwear and footwear
and are not subject to the obligation to work”.(4Q7, Act of June 6, 1997 — Executive
Penal Code, Journal of Laws 1997 No. 90 item 5%%g terms used therefore refer to
‘committing a crime without violence, for politicakasons' or ‘committing a crime of
a political nature'. These are synonymous termaieler, the term ‘political crime’ does
not appear in the Polish legislation.

Finally, the concept of ‘political crime’ should b®nsidered — but fundamentally
differently — in the conditions determined by tlage of the political system. Essentially,
this crime was treated differently in Poland durihg Second Polish Republic, when,
despite the democratic system being replaced 4826 by the authoritarian system, the
influence of political factors did not play a fumdantal role in this respect. It was obviously
significant; however, we do not observe directtrai influence on the shape of normative
provisions in connection with these acts. The mefiom 1944/1945 until 1989 in Poland
should be treated separately, when criminal lavandigg acts directed against the state,
therefore political crimes, was simply politicairomal law and served as an instrument
useful for achieving specific goals: ideologicalifical, but also particular. In a democratic
system, or just moving towards democracy, crimlaal within acts directed against the
state separated from ideological connotations,~bobviously — it protected a particular
political system, in this case a democratic system.

2. DEFINING POLITICAL CRIME IN POLITICAL SYSTEMS — THEORETICAL
CONSIDERATIONS

The concept of ‘political crime’ depends on thephaf the political system, so it will
be defined differently in a political system of a&ndocratic nature, differently in
a totalitarian system, and differently in autharéaism. In Poland in the 20th century all
these systems existed. In the years 1918-1926 we dealing with a democratic system
(the period of building the democratic system)ntiaéter the May Coup the authoritarian
system began to shape. After 1944/1945 a totaitasystem was introduced, the basic
modification of which occurred after 1956 and witlrious fluctuations, the communist
system operated until 1989, when after a peri@ystiemic transformation (it always occurs
in the transition from one political system to dret but in different ways, depending on
whether we are moving towards democracy — thepithbeess is slow and evolutionary, or
from democracy — then the changes take place alimosédiately and revolutionary), the
democratic system becomes binding again in thetopun

When defining the concept of ‘political crime’ ihdse systems, on the example of
Poland and Polish criminal legislation, several lamptory reservations should be
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introduced. First, assuming that a ‘political crirea kind of vector of the shape of the
political system, it determines the shape of crahiaw solutions which formally determine
what goods (political) connected with the functimniof the state and its institutions and
bodies are protected and in what way they introdilee scope of criminalization of
individual acts and the intensity of their crimiization; it should be recognized that in the
years 1918-1926, at least on the normative levadex and non-codex), it will not be
possible to refer to this concept. The first criatitaw solutions criminalizing certain
behaviors directed against the state appeareceisytstem only in the years 1928-1934,
therefore after the May coup, that is in the monveimén we can talk about the beginning
of the construction of the authoritarian systerthim state.

Secondly, the May coup itself is widely regardechaup d'état. Potentially, because
the offenses related to a possible coup d'état welse stipulated by Polish legislation in
the penal code of 1932. The May coup could be pmthby Russian legislation in force in
the former Russian partition (after changes macdsady after 1918 by Polish authorities),
so by the so-called Tagancew Code of 1903. Inglgial act in art. 99 it was stated: “Guilty
of an attempt on the life, health or freedom ofaspn holding the highest state authority
in Poland, will be punished by a severe indefimtprisonment” (Article 99, Penal Code
of 1903, taking into account the amendments andtiadd in force in the Republic of
Poland on May 1, 1921), while in art. 100 the faliog statement was used:

Guilty of an attack on the state system of Polastdi®ished by fundamental laws
or of the whole of its territory will be punishedy ba severe indefinite
imprisonment. [...] If the purpose of the attempaswto forcefully remove
members of the government in power and replace theather people, after all,
without changing the basic state system in Polémel guilty person would be
imprisoned in a heavy prison for 10 to 15 years @ttack will be understood as
both the commission of one of the above crimes &t ag attempting it” (art.
100, Ibid).

In turn, the Polish Penal Code from 1932 in art§ 23indicates: “Anyone who attempts
to change the system of the Polish State by fofceiadence shall be punishable by
imprisonment for not less than 10 years or for’ Iigat. 93, Regulation of the President of
the Republic of July 11, 1932 — Penal Code, No.igdn 571), while art. 95 explicitly
states:

Whoever attempts to remove by force the Sejm, teeafe, the National
Assembly, the Government, the Minister or the Coartseize their authority,
shall be subject to the penalty of the imprisonmentnot less than 10 years
(Article 95, Ibid).

Considering the solutions of art. 100 in Tagancend? Code of 1903 and art. 93 § 2
of the Penal Code from 1932, in these cases weatkieg about an attack on the state
system — therefore an attack on a fundamental gooigcted by law. Therefore, such an
act should be described simply as an attack osttite. However, referring to the content
of art. 99 of the Tagancew Penal Code and art.f@6eoCriminal Code from 1932, the
highest offices and institutions of the state wregood protected by law — it is therefore
an attack on the constitutional body of the state terminology indicating a ‘coup d'état’
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is not entirely accurate from the legal point &fwi However, even using this terminology,

it must be pointed out that the May coup is a ss&ftd coup — there are no unsuccessful
coups, because either there is a coup or therat.idfrihe coup is unsuccessful, there was
no coup, only preparation for it or attempt to doBhe coup has therefore a zero-one form.
On the other hand, after a successful coup, treckat seizes power in the country,

consequently, the attributes of the state assatiaith law enforcement and the law itself

become controlled by him. The effect of this ig &tréminal law does not apply to successful

coups.

Thirdly, although the period before 1956 and atterOctober turn should be treated as
two different political systems, the criminal lawlgtions adopted in 1944-1946, and
therefore in the totalitarian system were in farc@oland until the entry into force of the
Penal Code of 19 April 1969. The Code in this resgdayed an essential but not
fundamental role. Changing the system — a depaiftama totalitarianism, and thus
from the hyper-discrimination and hyper-penalizatiof political crimes in favor of
procriminalization and propenalization tendencifteral956, while maintaining criminal
law solutions in this respect and only changesh& driminal policy towards ‘political
criminals’ causes that the entire period of Pesfiteland should be treated homogeneously
in this context. The attitude of law enforcemend gudicial authorities towards ‘political
criminals’ regarding the criminal basis for the acthe sentence imposed changed, but the
perception of political crime as a counterrevolo#ioy act directed against “the gains of the
revolution”.

Finally, fourthly, any change in the political syt defines certain acts (this issue has
already been raised before) that were previoushgidered to be actions for the benefit of
the system, but after its change they are congidéirected against the state. It is about
settling the past, the so-called ‘backward crimiglon of politics’ or the settlement of
earlier political crime carried out on behalf oktlktate. On the other hand, individuals
involved in activities directed against the oldteys “undergo a rehabilitation process”.
Acts committed both ‘on one’ and ‘on the other’'esidvere and are treated as political
crimes in certain circumstances. For obvious resstrese actions, after changing the
system, escape code solutions, and should be evedith relation to special laws.

Thus, when defining the concept of political crimePoland in the 20th century, we
should refer to three periods, to 1926-1939 (aidical law solutions from 1928, 1932
and 1934), 1944-1989 (criminal law solutions fro8#4-1946 and from 1969) and the
period after 1989 (and the Penal Code of 1993ws dealing with the problem of “settling
the past”) and within the political conditions thatcur. We should try to specify the
dominant determinants affecting the interpretatibfpolitical crime’.

In the authoritarian system in Poland, in the ye®&26-1939, a political crime — as
indicated earlier — was not “explicitly” specifién criminal law solutions, but on the basis
of the regulation of the President of the RepublicPoland of February 16, 1928 on
espionage and some other crimes against the 8tat®egulation of the President of the
Republic of July 11, 1932 — The Penal Code (Ar§i@8-113 — Chapter XVII: State Crimes,
Chapter XVIII: Crimes against external interestshef state and international relations) and
the Regulation of the President of the Republi®gafober 24, 1934, on certain crimes
against the security of the State, a set of actsd@acribed that should be treated as criminal
acts of a political nature directed against theisgcof the state. In the espionage ordinance
of 1928 in various forms and at the level of diffier stages of committing an act, an
espionage offense was defined (art. 1-14, Ordinafdke President of the Republic of
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Poland of February 16, 1928 on espionage penaltidssome other offenses against the
State, Journal of Laws of 1928 No. 18, item 16@wever, the penalties provided for this
prohibited act were not particularly repressivay. én art. 1 § 1 and 2 referred to the
disclosure of documents constituting secrets fergbod of the state, also during the war,
providing for criminal sanctions, at the maximumdeup to 10 years in prison. (lbid.)
A similar scope of criminal sanctions was introdiligethe Regulation of 1934 (cf. Article
2, Regulation of the President of the Republic ofaRd of 24 October 1934 on certain
offenses against the security of the State, Jowfrladws of 1934, item 94, No. 851). In the
penal code of 1932, the legislator also did nabithice specific criminal repressions for
acts directed against the security of the stais.titie that the death penalty was envisaged
for the most serious crimes, such as attemptindefarive the state of its independent
existence and detachment of part of its territ@gsassination of the President of the
Republic and undertaking military actions during twar against the Commonwealth.
However, as a rule, the provisions of the Codendichave any special scope of penalization
(cf. Articles 93-113, Regulation of the Presidefithe Republic of Poland of July 11, 1932
— Penal Code, Journal of Laws of 1932, item 571,60).

Political, or more broadly social, and consequentigmative conditions determined the
criminal sanctions and the form of this prohibited. Therefore, it is particularly important
and interesting from a research point of view thath the dangers arising from two
powerful totalitarian systems (since 1933 in Geryyamnd the recently completed process
of institutionalization of public organs, completedrfare related to the Polish-Bolshevik
war, also newly stabilized state borders, confliegulting from historical past a few years
earlier (plebiscites, Silesian uprisings and thedaBr Poland Uprising, Polish-Ukrainian
war), cultural differences, including civilizationan the territories of the three former
partitions, also impoverishment of the society, abdve all political and party conflicts in
the country, which in consequence led to the Maypcand the development of
undemocratic movements, especially of communistvgmmance; did not lead to the
repression of criminal solutions having a repressiature into the criminal law system in
the country. Despite the unstable situation ofdtage, facilitated activity — by the sum of
the above determinants — for the political opposenthe Polish state (external and internal
— communist groups), therefore geopolitical, bsbahternal circumstances, and all these
factors could indicate, however, did not affect thgislator's design of criminal law
solutions regarding political crimes with a highgdee of repression. The coup d'état and
the creation of the authoritarian system could &swor this tendency. However, none of
these factors affected the specific treatmentisfdhtegory of offenses. Treating the state
in a special way in authoritarianism and its ingiitns as carriers of special historical
values, but also accepted by society, played aarwme. Treating the values associated
with the state and its institutions as timeless spetial was supposed to be a panacea for
the political, social and state crisis of that pdr{Paruch, 2009). It was “[...] the attitude to
these political values that became the basic fagii@aping competition in public space”
(http://dlibra.umcs.lublin.pl/dlibra/plain-contem26049; as of June 16, 2020).

Therefore, the fundamental issue in Poland in #ery 1926-1939 was the concept,
never actually questioned, that this state hasddmnental duty to have control over its
own territory, over the fate of society. It was thasic determinant. However, this
attachment to state institutions, in Pilsudski'supht, was not destructive to potential
opponents of that state. His glorification and figlith political opponents occurred at that
time, but the sovereign perception through thenpref his (Jézef Pilsudski) universal
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acceptance and position in society gave this psopesitive connotations. That is why —
above all — action was taken for the benefit of ftate and its institutions, not destructively
against opponents potentially threatening thaegtamaintain these institutions. Basically
therefore, power decisions were directed diffesethtan in the totalitarian system. This was
reflected in criminal law solutions which, in termEpolitical acts against the state, were
not characterized by hyper-discrimination or hypenalization.

As it was noted, this process was fundamentallfeidint in the totalitarian system in
Poland until 1956 and in 1956-1989. Legislativenanal law acts adopted in 1944-1946,
in which the issue of political crimes was addrdsseere extremely repressive,
characterized by indeterminacy and a rubber formyrusually wide range of criminal
sanctions, and often also of a retroactive natlireir specificity was that they were
constructed in such a way that at the “appropriptditical moment they could be used as
a tool for political struggle, but also directedoaitysical destruction against the enemies of
the system. Their most important function, apaoirfrthe repressive function, was to
intimidate the society, political opponents, buscapotential political opponents. Their
capacity and indeterminacy enabled them to be meiyeeasy to apply in practice by law
enforcement and judicial authorities. The most irtaat criminal law acts of this nature
include: Decree of August 31, 1944 punishing fagdaszi criminals guilty of homicide and
mistreatment of civilians and prisoners of war adlvas traitors to the Polish Nation
(Journal of Laws of 1944, No. 9, item 377); Decoé¢he Polish Committee of National
Liberation of September 23, 1944 — Criminal CodéhefPolish Army (Journal of Laws of
1944 No. 6, item 27); Decree of the Polish Commaithé National Liberation of October
30, 1944 on the protection of the state (Journ&lasfs of 1944, No. 10, item 50); Decree
on particularly dangerous crimes during the relngaf the State of June 13, 1946 (Journal
of Laws of 1946, No. 30, item 192); Decree of tldish Committee of National Liberation
of 30 October 1944 on the protection of the statei(nal of Laws of 1944, No. 10, item
50); Decree on responsibility for the Septembeeadefind Nazification of state life of
January 22, 1946 (Journal of Laws of 1946, Noteii46).

The political purpose of these legal acts was alm/id@hey were an ideological tool in
the brutal political struggle against political @mgnts. Criminal law of this period was
simply a representation of the political systemtlod state. The political system was
totalitarian and criminal law was totalitarian. $htatement is valid primarily for political
crimes.

Political offenses (criminal law provisions) inckdlin the penal code of 1969, in the
chapter entitled@ffenses against the political and economic intsrethe Polish People's
Republicin art. 122-135, are no longer retaliatory. Thrlcg of these offenses was sorted
out, but the political potential of the provisioreated to these behaviors was still quite
high. I am talking here first and foremost aboetphotection of the political activist defined
in art. 126 of the Penal Code (Article 126, Actl® April 1969 — Penal Code, item 13,
No. 94). For individual acts, after 1956 a differeriminal law basis was used than before
October 1956, or a different (lower) penalty wapased, but the nature of criminal law
solutions regarding political offenses, both fro®@44-1946, and those punished in the
Penal Code of April 19, 1969 was similar. Undoubtethe hypercrinminalization and
hyperpenalization characteristic of the post-warygavere separated at that time, however,
the codex solutions are also indefinite, they ariéecqcapacious in interpretation, the scope
of criminal sanction was broadly defined. Thesevjmions primarily protect a specific
ideology, not a constitutional system, but the Idggp of communism. Prohibited acts
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directed against the state, stipulated in the aukreferred to as political offenses, are
somehow a reflection of the social relations ardgéblitical system as a whole at the time.
The system became ‘slightly civilized’, so the native notion of political crime was
‘civilized’ as well.

Basically, the period after 1989 should be treatifterently as first a systemic
transformation, then building of a democratic systeunconsolidated and finally
consolidated democracy. As mentioned in the fiest pf the text, in this case the concept
of political crime was associated with normativésagettling positively or negatively the
past. In this case we can refer to, among othegd¢t of 18 December 1998 on the Institute
of National Remembrance - Commission for the Pnatd&ec of Crimes against the Polish
Nation, (Journal of Laws 1998 No. 155 item 1016J &me Act of 23 February 1991 on
recognition of invalid decisions issued againsspas repressed for activities for the sake
of the independent existence of the Polish Stater(&l of Laws 1991 No. 34 item 149).

However, enumerated prohibited acts recognizedbiscal offenses under the theory
of crime were specified in the penal code of Jun@d®7. The legislator listed here the
entire catalog of prohibited acts directed agaihstinternal and external security of the
state, against its system, territory, constitutiaorgans of the state, state symbols, etc.
Conditions characteristic for a democratic systepamh that these provisions were not
directed against specific social groups, againgibopnts of the political system, despite
the fact that they protect political institutionpesating in this (democratic) system and
protect the shape of this system, but they sepdrate ideological content. These
provisions are much more specific or casuistic,gbepe of criminal penalties has been
significantly reduced, and excessive repressivehassbeen abandoned. Very ‘legally
limited’ provisions protecting political activiste penalizing the crime of the betrayal of
the motherland were also abandoned. At the san® thre nature of individual provisions
was adapted to the requirements of modern timpgcely in the area of espionage.

Political conditions of the democratic system, dfere, are guided by normative
provisions regarding political crimes. Criminal laim the analyzed area becomes
a democratic criminal law, thus the concept of itdl crime’ has also become
democratized. If we consider that criminal lawlie field of offenses directed against the
state is a mapping of the shape of the politicateay in force in a given country, it is
irrelevant in this case whether the system isitatédn or democratic. In any case, criminal
law solutions in the field of political offensesalmost inherent to this system.

3. POLITICAL CRIME AS A CRIMINAL LAW CATEGORY

When treating a political crime as a specific crialilaw category, this term should be
used as a criminal act related to the sphere d@igmlwith a variable juridical description,
depending on the political conditions determinihg form of the crime, and in particular
the political crime, an act that reflects the fiming of the political system, at a given time
and on a given territory, determining the intergtien and orientation of this concept.
Finally, the act can be taken by the perpetrata &sult of a specific motive or motive of
a political nature, however, this is not — accogdio the Author, and this is also indicated
by supporters of the theory of the political crimequestion — an obligatory determinant.
However, it must be oriented towards the good ithatotected by law and has a political
character. That good will be the state, its teriadointegrity, independent existence
and sovereignty, constitutional system, indepeneefiom all external and internal
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international and supranational entities, exteamal internal security of the state, internal
political and social order as well as independemnt stable functioning of constitutional
organs of the state. These may also be organsfofeggn state, if this state ensures
reciprocity in this respect, also state signs amab®ls, and here also, signs and symbols of
foreign states, if these states ensure recipratitlyis respect.

Such a description of the concept of political @jnm the author's opinion, is relatively
exhaustive and is adapted to the requirements demaimes. By introducing the concept
of ‘supranational entities’, also the term ‘posgildhould be treated in such a way that if
the perpetrator attacks a specific good, whicthés ftag, national emblem, although the
political aspect of this good is obvious, the dttan this good is of a completely different
nature than, among others, attack on the life efRhesident, constitutional system of the
state or its external security. In these cases difficult to compare the scale of the attack
on these goods attributed to the state. Therdfoomsider that in the case of ‘minor attacks’
it is necessary for the perpetrator to have aipalitmotive with a simultaneous attack on
this minor interest having a political nature. Tdfere, in this case | give up using only
subject theory to classify political crimes, in daof using a mixed theory (subject-object,
or subjective-objective). Because if the perpettator example, stole the Polish flag,
without a political motive (for sale), it seems ttliais difficult to treat such an act as
a political crime. However, if he did it for the qpose of desecration, due to his preferred
ideology or political views, this act should besatted as a political offense. | accept a similar
caveat in the event of an attack on representatofes foreign country, but only
‘formalized’, accredited (consul, ambassador, goggerlegitimate representative), only if
it is the country that ensures the reciprocityht®@ Republic of Poland. Thus, if the Polish
representative will be similarly protected by crirali law solutions of a foreign country on
its territory. This is not about the analogous copcriminal sanction, but rather about the
form of the act being punished and its juridicaation. | accept a similar reservation in
the case of foreign state emblems, state signsymbols.

When assessing the form of a ‘political crime’ ioldhd in various political systems,
several conditions should be pointed out, whichdamentally require a specific
interpretation of this act, depending on the cdod# in the given political system. Thus,
in the period 1926-1939, taking into account thenfal and legal provisions resulting from
the president's ordinances of 1928 and 1934 anexcsalutions from 1932, it should be
noted that in the Code the legislator did not rédethe crime of espionage at all as a basic
political crime, as it was in a way standard andanownly found in criminal codes.
However, it is both of the President's ordinandé28, 1934) that relate to this prohibited
act and should be treated as legal acts almost mantaand genetically related and
complementing the code solution. In the criminadleoin turn, the legislator referred to
political crimes in art. 93-102, art. 104 and 4A6-113. So in art. 93 the protected good
was the independent existence of the Polish staeterritory of the Republic of Poland
and the state system. (Article 93, Regulation efRnesident of the Republic of Poland of
July 11, 1932 — Penal Code, Journal of Laws of 1882 60, item 571). It must be stated
for the clarification that the attempt to attackesh goods should be treated as an
accomplishment in this case, because the attemponies conceptually excluded
(Makarewicz, 1935). In further parts of the cod life and health of the President of the
Republic of Poland was protected, as well as @ffiactivities performed by him. (art. 94,
Regulation of the President of the Republic of Jiuly 1932 — Penal Code). The president
representing the highest state body is a representas a political body, and the attack on
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this good must at the same time be a political eriimilarly, Art. 95, in which reference
was made to attempts to remove by force or seepakvers of the constitutional organs of
the Republic of Poland: the Sejm, the Senate, titeNal Assembly, the Government, the
Minister and the Courts (Article 95, Ibid.). Artxd 96—98 describe the preparation and
conclusion of an agreement in order to commit theva-mentioned acts. (Articles 9698,
Ibid.) Entering into an agreement with a repred@raaf a foreign country for this purpose,
undertaking warfare against the Republic of Polafisiseminating information directed
against the Polish state, acting against the RepoblPoland by an authorized person
(mandate), counterfeiting, altering, damaging, fgddocuments to the detriment of the
state, taking actions aimed at deterioration ofdhadiplomatic relations and the exposure
of the state to danger, dissemination of falsermftion to the detriment of the state, acting
against Poland's neutrality, assault on a repreteatof an (accredited) foreign state,
insults or damage to the symbol of a foreign stte, incitement to an offensive war, and
therefore actions directed at external securityttef Republic of Poland, have been
characterized in art. 99-113 of the Penal Code f8gaes 99-113, Ibid.).

During the period of the Second Polish Republiclitipal crime was relatively
comprehensively typified, taking into account tfe@utsons of the penal code and two
non-codex legal acts. The goods protected by lave welatively precisely defined, thus
both the subjective and objective side of indivicazs. The scope of the criminal sanction
is not particularly repressive, and their range @laarly defined. The deeds were also quite
precisely defined, which prevented their free iptetation and the goods protected by law
were also relatively precisely defined. In the sasé solutions from 1928 and 1934
(espionage crimes and acts related to this criinegs the external security of the Republic
of Poland, similarly in the case of art. 99-113haf Penal Code. In addition, constitutional
bodies were indicated: the Sejm, the Senate, thiema Assembly, the Government, the
Ministers and the courts, and the President oRiygublic of Poland was listed separately.
Finally, the good protected by law was the indepemaxistence of the Polish state, its
constitutional system and territorial integrity.v&n that all of the abovementioned legal
acts were adopted in Poland under the rule of tifieoaitarian system, attention should be
paid to the lack of repressiveness of criminal ans in connection with these acts, the
relative specificity of individual criminal actspd the elimination of unspecified provisions
enabling their free interpretation. In additionspi¢e the unstable geopolitical situation of
the state, there was no special focus on the avfrespionage, and crimes related directly
or indirectly to this act.

Political acts classified as crimes directed adastate institutions should be treated in
a fundamentally different way, i.e. political crimmarked in the so-called clearing decrees
adopted in 1944-1946. They defined various formbketfayal of the homeland (art. 1-2,
Decree of 31 August 1944 in terms of punishmentféscist-Nazi criminals guilty of
murder and abuse of civilians and prisoners of avat traitors of the Polish Nation), an
attack on the state and an attack on the constiitbody of the state, as well as stadium
forms related to the possibility of committing teescts and various forms of espionage
(Articles 85-90, Decree of the Polish CommitteéNational Liberation of 23 September
1944 — Criminal Code of the Polish Army). The dttan the system of the state was
typified, the crime of sabotage and influencing &loéivities of state institutions or bodies
(Articles 1, 3, 5-7, Decree of the Polish Committééational Liberation of 30 October
1944 on the protection of the state), an attackhenPolish armed forces, on a state or
political official and other political crimes retat to the betrayal of the homeland and
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espionage (Articles 1-18, Decree on particularlygdaous crimes during the rebuilding of
the State of June 13, 1946) and acts related -efased — to the betrayal of the nation,
exerting illegal influence on the shape of theestasystem and dissemination of false
information in order to commit a criminal act dited at legal goods related to the
functioning of the state (Articles 1-3, 6, Decreeresponsibility for the September defeat
and Nazification of state life of January 22, 1946)

The listed normative acts were characterized bygtanding flexibility, inaccuracy,
imprecision, and the phrases used enabled the quiaze of offenders to a very wide
extent. The scope of the criminal sanction usedamathe one hand extremely wide, often
indefinite, and on the other, it had a particuladpressive nature. They were retaliatory
acts aimed at settling political opponents. Refigriio the nature of these legal acts, the
Decree of 30 October 1944 on the protection ofstiage can be presented as an example
(other decrees from 1944-1946 can be treated inlasincategories), which was
distinguished by specific features. Piotr Kladocaimgnducted a detailed analysis and
pointing out to

the incredible severity of the law, which was toabeecipe for the effectiveness
of law and was the result of the view about the ipwience of the state. This last
idea is also connected (with the impossibility oftually enforcing the
prohibition) with going to the forefront of the aahd prohibiting acts that were
neutral in normal conditions. The use of sanctiwith the widest possible range
of limits (sometimes an indefinite sanction), whiehs to facilitate disposable
judges to pass arbitrary judgments. As far as ptesbiurring the subjective side
of the crime in question by promoting value andeiedminate features and
referring regulations, due to which the law comgletost its warranty function.
The dominant role of the subjective side of theneriwhich often determined the
legal classification of the act with the same otiyecside, proving the appropriate
type of guilt, in the presence of available judgeas often very simple.
Introduction to the category of offenses againstdtate of types of offenses that
protected the economic and social system of thenuamst state (something
previously unknown in Polish legislation); modelirand often copying Soviet
solutions, which strengthened the non-sovereigfitthe state. A tendency to
equalize in terms of criminal sanction and pladimgne criminal law regulation
acts having nothing in common in terms of traithether it is the subjective or
the objective side, in order to achieve a certairiad engineering effect, e.g. to
disdain the activities of patriotic and non-conf@tmpeople; equating such
persons in one act or decree with the perpetrafansminal offenses was to draw
an odium on the former (Ktadoczny, 1998).

However, the basic concept determining the formagdolitical crime, both in the
totalitarian period and after 1956, was a count@itgionary crime. Every act directed
against the institution of the state, against puatid political entities, and thus against the
political goods of the state, consequently congituan action against the proletarian
revolution, thanks to which it constituted the ‘neocialist state’. Therefore, any such act
against the socialist state was a political crifkeg pointed out by J. Feldman:
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[...] the criminal legislation of the People's Ralan its content not only does not
constitute a continuation of the capitalist-temigbPolish legislation, but is quite

the opposite [...]. Counter-revolutionary actiwitifen manifests itself in the form

of a whole chain of related homogeneous acts, asghfor example, the

successive collection and transmission to impatialitelligence of messages
constituting a state secret, the systematic diss#tion of hostile propaganda and
others, or various, such as participation in a teurevolutionary organization

and carrying out acts of terror, storing firearrmpre or less advanced
preparations for espionage etc. [...] Thereforayefweigh the homogeneity of
the subject of counterrevolutionary offenses, hoemeity of their subject

(intentions and counterrevolutionary motives), hgemeity of their subject

(enemy of People's Poland), it should be conclutiatithe difference between
individual forms of counterrevolutionary offenses primarily determined by

their objective side and sometimes also some elenad@rthe subject (counter-
-revolutionary purpose) or direct subject of theng" (Feldman, 1954). The

Polish interpretation of the counterrevolutionamnyme was a mapping and
extension of the Soviet provision contained in A8, after the amendment in
1926, of the Penal Code of 1922, concerning coteelutionary crimes in the

Stalinist period (Bosiacki, 1998).

The concept of ‘counter-revolutionary crime’ dontath the category of ‘political
crime’ in the period after 1944/1945 in Poland. sThiterpretation also influenced the
characteristics of acts directed against politicadl economic interests in the Penal Code of
1969. The legislator within chapter XIX of the Pe@ade distinguished the crimes of
betrayal of the homeland, an attack on the staf@ppage, an attack on a public official
and a political activist, sabotage and damagejwstadorms in connection with the acts
specified in art. 122-127, diplomatic betrayalelligence misinformation, establishing an
agreement with a person acting for the benefit fufraign state in order to cause damage
to the Polish state, also calling for acts direcigdinst allied unity, the great economic
scandal, and in art. 135 — a great foreign curresoeyndal (art. 122—-135, Act of 19 April
1969 Penal Code, Journal of Laws of 1969 No. 18 i@84). As pointed out by A.
Krukowski, the nature of the offenses against tbitipal and economic interests of the
state should be treated in an integral way, becthesdeciding factor here is:

[...] the dialectical unity of political and socezonomic interests, characteristic
of states with a socialist system. Each attack hen éxternal security of the
People's Republic of Poland threatens the systaatievements of the working
masses, just like the attacks on the systemic fatimus (political or socio-
economic) pose a danger to the existence of inakperPoland (Krukowski,
1969).

Therefore, the acts stipulated in the penal code associated with a specific ideology
(the attack on the state was a political attackamdction against the dominant ideology
on which ‘working people of cities and villages'saa their functioning). Thus, the concept
of counterrevolutionary crime as an act directediragt the socialist state — as a political
crime — was sustained. In turn, if this type ofrezi was particularly severe for the
functioning of this country, then in order to ‘effavely enable’ law enforcement and
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judicial authorities to prosecute the perpetratufrshese acts, their juridical description
consisting of vagueness and generality enablingnédr— in this way as in the case of
settlement decrees) any interpretation was maidaiCriminal law in this regard was
a tool supporting the state system and public {jpal) authorities. Thanks to it, in the
majesty of law, individuals with a different mindere discriminated against. Thus,
totalitarian ideology must have resulted in thedlamental repressive nature of criminal
law in this regard (Litgiski, 2005 and 2002).

Fundamentally, the form of ‘political crime’ sholde treated differently in the systemic
conditions in force in the country after 1989. Téestem is in the ‘gray zone’ (see
Antoszewski, Herbut, 2004) and then moving towalelsiocracy was based on completely
different principles than its predecessor befor891@Antoszewski, 2012). In this case,
‘political crime’ should be interpreted from therppective of the past, as a negative or
positive act related to previous activities — agalally — pro-system or anti-system activity,
as well as in classical conditions resulting frdra tode solutions. In the first case, acts
directed against the totalitarian system and atsthime time for the existence of an
independent Polish state should be consideredldigglqsee Act of 23 February 1991 on
recognition as invalid of judgments issued agapessons repressed for activities for the
independent existence of the Polish State, Jowfnbaws 1991 No. 34 item 149; Kauba
1995, Wilk 1993). Whereas ‘negative political offes’ should be typified in connection
with the previous criminal activity of state orgamsindividuals acting on behalf of these
organs (see Act of 18 December 1998 on the Institft National Remembrance —
Commission for the Prosecution of Crimes agairsfblish Nation, Journal of Laws 1998
No. 155 item 1016).

In the classical sense — codex, the legislatdnérpenal code of June 6, 1997 in chapter
XVI entitled Offenses against the Republic of Polamimerated the following prohibited
acts which, according to subject theory (art. 130;lart. 132-135), supplemented with
a mixed theory (art. 136-137), should be considedditical crimes: 1) in art. 127 of the
Penal Code it is an “attack on the state”; 2) in B28, “an attack on a constitutional organ
of state”; 3) in art. 129 — diplomatic betrayal;if)art. 130 — espionage; 5) in art. 132 —
intelligence misinformation; 6) in art. 133 — insod) the Nation or Polish state; 7) in art.
134 — assassination of the President of the RepabPPoland; 8) assault and insult of the
President of the Republic of Poland is typified d&y. 135; 9) assault and insults of
a representative of a foreign state are definaattinl36, 10) insult of Polish state symbols
and symbols of a foreign state are indicated inl&T. (see Articles 127-130, 132-137, Act
of 6 June 1997 — Penal Code, Journal of Laws 19978R, item 553).

The new Penal Code was based on democratic vahegfore criminal law in this
respect is no longer a tool to fight political opeats, while the concept of ‘political crime’
is not related to the concept of counter-revolwigract. The legislator also separates from
ideological connotations, although the law in tieispect protects — obviously — a particular
political system, in this case a democratic systEhe provisions are, however, relatively
precise, if possible specific. Vague provisions éhdneen abandoned, specific criminal
repression has been waived, the criminal act lspeeific character, the scope of individual
criminal sanctions has been clarified and redu@ée. provisions of Chapter XVI protect
basic political goods related to the state, suclindependence, sovereign existence,
territorial integrity, external and internal sedyriof the state, constitutional system,
functioning of constitutional organs of the state, However, these provisions are not used
in any way in the political struggle against spiedifidividuals, social groups or society as
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such. The legislator resigned from acts relate@donomic turnover within the crimes
against the Republic of Poland, from the crimeefs$on of the homeland as a doubtful act
in modern ‘borderless’ Europe (in favor of an esiga form of espionage), specifying
the juridical description of individual prohibitedcts indicating that, e.g. there is
a constitutional system of the state, not simpdystem. It was pointed out that individual
acts were punishable, but provided that they wasetkd against the Republic of Poland,
and not only by the fact of their occurrence.

To sum up, if we are dealing with the interpretataf the notion of political crime in
a democratic system, this should be done withinateatic political conditions. Therefore,
if the system is democratic, then also criminal fegarding these acts is of such nature. It
fulfills the warranty and protective role. At tharse time, this group of prohibited acts does
not include, even if they are politically motivatéd/ar crimes, genocide and other crimes
against groups of the population, as well as ta&trattacks involving human casualties or
posing such a threat” (Wojciechowska, 1999).

4. SUMMARY

Political crime, its form and normative interprédat usually not explicitly specified in
criminal law solutions, both codex and non-codespe&hds to a large extent on political
conditions. It is the shape of the political systiiat determines the form of political crime.
In addition to the classic forms of this offensefided in criminal law solutions (generally
comprehensively in criminal codes), such as arclatta the state and its constitutional
organs, and goods attributed to the state itd@fconstitutional system, independence from
external entities, and state security; in politisgbtems, after changing these systems (it
does not matter if democratic or undemocratic)elage tendencies to settle the past. This
is a negative settlement, ‘traitors of the natiorésponsible for the defeat of the state’,
‘troublemakers’ (e.g. “criminal liability of the ditors of the Nation are governed by the
following provisions: 1. Art. 100 of the Penal Code1932, 2. Art. 100 and 185 of the
Polish Penal Code, 3. Decree of 31 August 1944umishment for fascist-Nazi criminals
guilty of murder and abuse of civilians and prisera war and traitors of the Polish Nation,
4. Decree of November 4, 1944 on protective measorgards the traitors of the Nation”
— Sawicki, Chojnowski, 1945), as in Poland afted4/45 (settlement decrees). It is also
accounting for the past by attempting to prosequssibly politically, persons responsible
for the implementation of previous state crimecome carried out on behalf of the state
or under state supervision (e.g. Act of 18 Decenl#38 on the Institute of National
Remembrance — Commission for the Prosecution ah€¥iagainst Polish Nationality,
Journal of Laws 1998 No. 155 item 1016). But afteg system change, there is also
a tendency to settle ‘positive’ political crimesnsgsting in restoring dignity and
rehabilitation to individuals previously workingrfthe independence of the state, against
the system of e.g. totalitarian and totalitariaatest(e.g. Act of February 23, 1991 on
declaring invalid the judgments issued againstqgersepressed for their activities for the
sake of the independent existence of the Poliste $#aurnal of Laws 1991 No. 34 item
149).

Summing up, the shape of the political system dategs the interpretation of a political
crime and the shape of criminal law provisions miefj this prohibited act. The more the
system moves away from the democratic equivaldm, more vague the juridical
description of this crime is, the features of theae of an assessment nature, the scope of
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the criminal sanction is very wide, and the punishmitself is extremely repressive,
sometimes indefinite. The act may be subject te frderpretation by law enforcement
agencies and judicial authorities, which make®gsgible to use this part of criminal law as
a tool to fight political, real and imaginary opgms and to intimidate society. On the
contrary, in a democratic system, the juridicalcdig@sion of a prohibited act is much more
specific, precise, devoid of judgmental values,gbepe of sanctions is precisely defined,
and usually there is a departure from hyper-disodtion of these acts. Of course, a ‘set of
goods’ of a political nature is protected, thataigertain shaped political system, however
democratic, and the provisions are devoid — ingjpie — of ideological connotations.

Finally, the form of political crime can be congidé from the perspective of various
scientific theories: subjective, objective, mixgaeponderance and civil disobedience.
According to the author, the most useful for thalgred research problem in Polish
systemic conditions (nowadays) will be the uselgéct theory, when only the form and
nature of the attacked good protected by the lalwhaive a high level of political nature
(goods inherently belonging to the state), therattteshould be defined as a political crime.
In the case when these goods have less significémmdlems, signs and symbols,
protection of representatives of foreign countri#geems necessary to use a mixed theory,
ordering the occurrence of specific factors ondide of the perpetrator (political motive),
supplemented by the political nature of the attdakeod.
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