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POLITICAL OFFENSE AND THE SHAPE OF THE
POLITICAL SYSTEM. REFLECTIONS ON THE
SUBJECT AND SUBJECT MATTER THEORY. PART 1

Political offense is often regarded as a behavigolving an attack on an institution of
the state, but also as a specific act committedh wilitical motives directed against an
entity which is not an institution of the statey fexample, directed against a politician
representing a different system of values, beligfacticing a different religion, glorifying a
different ideology, etc. The view of the analyzesearch issues in this text - a political
offense - from the problem perspective, was basedhe findings encountered in the
functioning of modern political systems and solnsidhat determine the shape of criminal
law, while at the same time using general pringecriminal law that determine the shape
of normative arrangements. The main thesis putdaiwn the presented article has been
linked to an attempt to answer the question - vhetiors related to a political system, as
well as its dynamism (the ability to change, and ftotential for democracy or non-
democracy) affect the interpretation of the essemita political offence by particular
centers of public authority.
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Political offense is often regarded as a behavigoliving an attack on an institution of
the state, but also as a specific act committett ptlitical motives directed against an
entity which is not an institution of the stater fexample, directed against a politician
representing a different system of values, beligfacticing a different religion, glorifying
a different ideology, etc. Depending on the intetation of this criminal act used both by
the judicial authorities, and - as often happers/-the entities that create social reality,
such as experts appearing in the media, etc.,nthea defined quite differently - as
committed with a political motive in which the piidal character of this crime is
fundamental, or as an act in which the dominarg ®lplayed by criminal determinants.
However, it seems that this is a very incompleteuype of the phenomenon.

The view of the analyzed research issues in this-ta political offense - from the
problem perspective, was based on the findingswamieced in the functioning of modern
political systems and solutions that determinesthepe of criminal law, while at the same
time using general principles of criminal law thd¢termine the shape of normative
arrangements. For this purpose, selected (repatsemt regulations of criminal law
relating to political offenses were used, as welteadings on the functioning of political
systems and criminal law, and the author's ownirfigel The intention of the author - to
explain the issue of a political offense and relate a real social event - was to present
the research problem in a comprehensive way, wivizh related to the division of this
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issue into two parts. Firstly, the nature of a fedi offense and systemic factors (the
shape of the political system) were analyzed affgctthe interpretation of this
phenomenon by individual centers of political powad other opinion makers. Secondly,
further consideration of the research issue is eotea with an attempt to model the
essence of a political offense in the dynamicakywedoping growing political reality.
Hence, methodological issues, raised in this secti@fer to the subsequent text
constituting a continuation of this one and at Hame time a whole of the author's
reflections on the problem of the relationship #wg between a political offense and the
quality of functioning of the political system dfe country.

The main thesis put forward in the presented artitds been linked to an attempt to
answer the question - what factors related to #@igall system, as well as its dynamism
(the ability to change, and the potential for deraog or non-democracy) affect the
interpretation of the essence of a political offeby particular centers of public authority.
As a key determinant it was assumed that precifledge offenses are the primary
influence for the assessment of the evolution opdditical system. This was of
fundamental importance for the shape of the presewbnsiderations, since political
offenses and the attitude of representatives dbwarcenters of state power to them, by
the very fact that they as policymakers affect tlezisions concerning criminal law
(criminal repressions) indicate the nature of aitigal system, its democracy or non-
democracy. As a consequence there appears a degerdking into account the scope of
criminalization and the severity of criminal peredt for certain offenses of a political
provenance that is fundamental (though not only}He political system (its assessment).
It is the ‘model’ to reflect the nature of a pdldi system. Its credibility, though less
tangible than that which results from political eations, the content of party programs,
formal and informal rules that generate the shdpe molitical system, or even legal acts
of a constitutional nature, is - it seems — greatehe case of the proposed relationship:
the scope of criminalization and the severity ofigdezation versus democracy and non-
democracy of a political system.

The main research hypothesis, which the authoewediis particularly important, and
taking into account the cognitive effects, is ac#fie but fundamental dependency
consisting in: how a change in a political systerabeve all from non-democratic to
democratic (thus in the transition period), inchgliwhether this transformation is to
modify the totalitarian or authoritarian systemgatange it into a democratic system , or
whether the change occurred within the non-demiacsgstem - affects the perception of
a political offense. Therefore, in other words, hthe perception of a political offense
proves (is a ‘carbon copy’ - representation) thahange in the political system has taken
place. And this change may not have happened foymyat (institutionally), but has
already occurred politically (people somehow sulscausly ‘sense’ the change, they
know that they ‘can do more’, although this has beén sanctioned normatively yet).
However, this change also determines (inevitablyeradency to reckon with the past
(political crimes committed by representativeshef tenters of power who have remained
unpunished), and - what is natural - intensifies ¢theation of a new normative system.
This process is so important, but still - despitangn similarities — it has a different
(substantially different) course ‘towards’ demograghen it is a political and legal
evolution, because democracy has self-limiting rme@ms that do not allow for political
savagery, e.g. human rights are respected); andiffetent ‘towards’ non-democracy,
‘towards’ totalitarianism or authoritarianism (thérere are no self-limiting mechanisms
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of this process due to the very essence of thesterag; nevertheless, they are effective
and ruthless — a political and legal revolutickeaplace).

Taking into consideration the above assumptionsilewpreparing the presented
articles characteristic research methods were ys@darily the comparative method by
which it was possible to precisely compare, in magspects, the analyzed legal and
political phenomena and the existence of mechanidmasacteristic of democratic and
non-democratic state institutions. Political offemgcommitted by the political opposition
or by the representatives of the centers of paliffower) and the scope of criminalization
and penalization associated with these offenses it aas mentioned - are basically
correlated with the shape of the political systeras-the author believes - of every
country. Therefore, the term ‘political offense’eds to be explained (the term: political
system, has already been thoroughly explained enliterature - see e.g.: Juan J. Linz,
Totalitarian and Authoritarian Regimes, Rienner, 2000; Juan Linz, Alfred Stepan,
Problems of democratic transition and consolidation: Southern Europe, South America,
and Post-Communist Europe. Baltimore: Johns Hopkins University Press 199@| Bnic
Voegelin ,History of Palitical Ideas, vol. I-VIII, 1997-1999). | understand by this act
first of all, (almost) every action against thetstahat is behavior directed against the
fundamental principles governing the functioningtad political system or action taken as
a result of the occurrence of a specific politioative attributed to the perpetrator, but
not only directing the offender against the ingittns of the state, but also against centers
of political power or entities characterized bylifics', if the act is committed for the
common good, and there are no potential partictlarbenefits associated with it that
may be attributed to the perpetrator. Referringh® first of these cases, it should be
stated that the kind of good being attacked hagparseding character. This results, in a
direct way, in limiting the unlawful behaviors (aitds a logical action) for acts against
the functioning of the state institutions and fatites’ related to these institutions, such as
national security, sovereign authority, territofiiadlependence, the constitutional system,
particular activities of state organizations (inc@wance with political concept — e.qg.
democratic), efc In the second case, the motive, which is beliet@e political,
becomes the most important. So, the perpetratendst to achieve a political goal, and
this ‘pushes’ him to the action (determines hisitiate). The subjectivity of the
perpetrator's action dominates over other factorthé process of committing the act,
which affects the nature of the offense (it is fcdil). Referring to the above observations,
it absolutely should be noted that it is irrelevauitiether we recognize the subject matter
or subject approach as dominant, almost every adigainst the government or for
political reasons will be considered political iatare, but not always, will be considered
as a political offense by the (political) autha#i But at the same time if the authorities
will not recognize the act as a political offensesually their opponents (political
opposition), will recognize it as a political aetpd when they get power, whether in an
evolutionary or revolutionary way (in the transitito a new political system), within the
so-called coming to terms with the past, the adt bécome a ‘full-fledged’ political
offense.

2 L. Falandysz, K. Poklewski-Kozie#Political crime - an outline of problems, Archives of
Criminology 1990, vol. XV]p. 193.
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To sort out various perspectives of the concep pblitical offense, let us introduce
some theoretical solutions, indicating the essarfcihis term and helping to define the
political offense. Presented below are selectedribg, relating in various ways to the
prohibited act: the subject and subject matter rfhewhile the mixed theory,
preponderance, and the theory of civil disobedi2mdk be analyzed in the subsequent
articles within the cycle.

Significant problems that occur while characteriza political offense are due to the
presence of a certain dependence which complitlaiephenomenon. Namely, when one
tries to characterize it, subject and subject métetors are introduced (one or the other
prevails) or they are mixed together eclecticalymbining subject and subject matter
determinants, as if forming (in an artificial cortien) the subject and subject matter
theory. Consequently, in one "system that inheyesttbuld be closed" there appear acts
committed with political motives and behaviors ceated with political nature of the
attacked good whose statutory indicators in conoeavith the subject of protection are
directly related to national security.

Consequently it must be stated that the above seh&muld be based either on
subject or subject matter factors, alternatively, appropriately selected (in different
circumstances differently) subject-subject mattectdrs, but not only the combined
factors. These determinants are the theoreticaidation that will allow - as it seems — to
expose much more precisely special behaviors teatr@minalized by law to appropriate
offenses, which can then be described as poliifralm the point of view of the analyzed
theories of political offenses.

The subject matter approach is directly correlatétth the nature of the offense in
relation to the type of legal interest, which iglanattack. The catalogue of offenses was
within this theory limited to behaviors directedaatst institutions of the state and the
country as such, which possesses certain attrilaftggower, for example (as already
mentioned): territorial sovereignty, internal ankteenal security, constitutional order,
etc. On the basis of this theory it is possible teedmine relatively precisely the nature of
political offense. Thus, it has strong normativetdas, is stable from a legal point of
view. Moreover, it is clear when assessing the nsife as the object of protection is
clearly defined, i.e. the state or its institutiofthe object of protection is therefore
characterized on the basis of specific code orcuate solutions (as a last resort) and in
this regard there are no important controversiea sfibstantive nature. A feature of this
theory is its clarity, because it implies that {herpetrator of an offense of a political
provenance is the person making the attack on rtorehatypified goods. In this case, an
attack on the welfare protected by law, which i$ redated to the functioning of state
institutions (these are inherently political in ur&) will not be considered political, and if
the offender committed this offense for politicabtimes (regardless of this) it will be
just’ an ordinary criminal offense (purely crimifd. Protected legal interests that allow
to qualify an act as political (as a political offe) are clearly distinguished here
(exhaustively) in a normative manner (in a codemare broadly - statutory), and are
political in nature. In the event of an attack trede interests, the political system is

3 Ibidem, p. 192-193.

4 |bidem, p. 193.

5 7. Ciopiaski, Political offenses on a comparable basis, ,Scientific Papers of the Academy of
Internal Affairs” 1986, no. 4. 102.
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affected, the act also becomes political. It inelicll the interests which determine the
implementation by the state of all its functionstbin its internal structure and operating
as an entity on the international arenig during the course of existence of an offense,
there appear political elements (protected interbave a political dimension), then the
emerging statutory signs are inherently associaftitithe politics of the interests, which
directly affects the character of an offense -eitdmes political. If, however - considering
the issue within the theory - there will be no stattors the act should not be identified
with a political offense. The category of motive, this case, does not constitute an
essential or even any determinant in the procesgaig the perpetrator's behavior. The
only qualification is the subject matter of a sfiecact, and thus the attacked interests
protected by law. In a situation when the interéstge not been defined in a precise way,
the offense cannot be precisely determined andatdoe characterized as political, at
least we have to deal with such a dilemma fromiensific point of view (from a political
point of view, it is of course possible). Given firenal law point of reference, this theory
is essentially justified and does not raise seridogbts as to interpretation. However,
with the emergence of specific questions, suclwlsther political offenses are offenses
against the state - there appear certain doubise Swhether these are acts only directly
threatening the state, or also acts related tetbhames, but not directly threatening the
viability of the state, e.g. offenses against publider in relation to the functioning of the
local organs of public authority (after all, thegegolitical in nature, although in local
scale), the administration of justice, etc. Thuse,they also political offenses?

In my opinion, this theory should be interpretedhimestrictive manner, and thus the
institution of the state and categories associafdtit should be treated specifically. And
so, | would distinguish here the attacked interestdected by law, the attack on which,
would classify the act as a political offense: int#¢ and external security of the state,
territorial indivisibility, constitutional systemsovereignty of making decision by the
authorities, the functioning of the highest exegutbodies (e.g. the Council of Ministers,
Prime Minister, but also minister, president, cteloe, etc.), the legislature (Sejm, the
Senate, etc.) and the unrestrained functioningp®fustice system (but it is not about the
protection of individual courts, but rather theeigtity of the democratic principles of
justice and the operation of its highest authajtisuch as Tribunal of State,
Constitutional Tribunal, Supreme Court, etc.). Rartnore, in this case certain conditions
must be met (for an attack on a particular ingttubr authority of the state to be treated
as an attack on the state, and therefore as aicpblibffense): firstly, the agency
(institution) is to represent the state in its tielas with another country, secondly, it has
to be a central body (not just a local represerggtithirdly, it has to be a constitutional
body of the state.

The subject theories of political offenses haveraamentally different nature. In this
case, the motive (political) ‘pushing’ the perptdratowards achieving the political
objective gains significant importance. Consequemgblitical motivation, which guides
the perpetrator of an offense, has a specific chara Subjective determinants
characterizing the description of this offense therefore the dominant factor. However,
in the description of this offense as political, emportant explaining factor, is the

6J. R. Kubiak J. RPolitical offense - the basic problems, ,Lawfulness” 1986, no. 8/9, p. 63.
7J. R. KubiakGenesis and theories of political offense, ,Palaestra” 1984, no. 12, p. 9-10.
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indication of whether the act was infamous (ancharal) or beneficial (and political). An
evaluation of an act as a phenomenon is important & social point of view, therefore
public opinion is important in this case, takingoiraccount the morally irreproachable
motives guiding the perpetrator, or lack thereob, Whether there was an element
characterizing perpetrator’s activity for the gezagood. The subject theory, at the same
time, has a significant impact on comparative asialin connection with the assessment
of motivation attributed to the perpetrator of tifeense with its normative classification.
In this case, a characteristic caesura should bedreeparating the achievement by the
offender of a basic objective from side objectiwekich, however, may have been or had
to be achieved in the commission of a crime (tdea@hthe primary objective). Therefore,
the perpetrator, committing the main offense, magidentally commit another offense,
e.g. common (criminal), but during legal assessnitentust be stated that it was of a
minor nature, supplementary to the primary objectiin view of the above, in the
evaluation of the perpetrator's actions (whethewas a political act), who made an
attempt at constitutional state agencies, and cdoweana common offense (what kind of
crime it was, how it was committed, was it possifoleavoid this act, or minimize losses
or casualties, etc.), it is necessary to determihether this act was committed for
political motives, and what - as indicated - indiract was committed, whether it was also
political. Finally, it is necessary to evaluate tkatire process associated with the
committed act, to take into account the charadiesisof the offender and the
circumstances of the case and, therefore, determvimether a political offense was
committed.

Consequently, the category of motive, which acaaydo this theory must be political,
becomes fundamentally important. However, the jgalitoffense itself is classified
differently in different political systems, whiclsa should be taken into consideration. In
democratic systems (liberal) an act committed vptiitical motives, assumes rather
positive values, especially — which is characteristwhen it is committed in a foreign
non-democratic system. Whereas in non-democratitesys, an act committed with
political motives has clearly negative connotatjahgs an action against the system ‘as
such’; it is striving for counter-revolution, etit.has such a connotation, because of the
nature of things the perpetrator acts against énéec of political power, which in order to
gain this power (usually) had to commit a politioffense (a revolutionary act). However,
now this new action (counter-revolutionary) may dspecially dangerous (for those in
power).

Proponents of the subject theory, which is extrgnm@portant, as political offenses
recognize only those which were not committed fgotistic reasons. However, what
already seems to be very problematic, in a non-deatic system, the perpetrators will
always be assigned such (negative) motives, whilether systems (democratic - their
representatives) in such situations they will besigreed positive motives. This
contradiction is obviously unsolvable. In turn, tbpponents of the subject theory,
indicate that the motive and the purpose that affex attitude of the offender should not
affect the determination of the legal classificatmf the act, since - as indicated by the
critics of this theory (and they seem to be righih certain circumstances, almost any

8 7. Ciopinski, Political offenses on a comparable basis, p. 102.
° H. PoptawskiPolitical offenses, ,Scientific Papers of the Academy of Internal @if§” 1986, no.
42, p.120.
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prohibited act may be treated as a political offeriBhus, the motive and the purpose
chosen by the perpetrator may only affect the igpé level of penalty, and not on the
legal classification of the act. Summing up, thbjsct theory is based on the assumption
that it iscausa efficiens — thus, the political motives of the offender’'diacs andcausa
finalis — that is a political objective, determine the jeab matter of a political offense.
Opponents of this notion suggest that with suchttitude, a political assassination can be
judged as a political act, and not strictly crintjfi@ecause the motive was political, which
does not change the fact that murder is just miftd®upporters, on the other hand, point
out - which has already been emphasized - thatattion is to be devoid of selfish
motives.

Referring to the preceding discussion, one showay attention to the two main
offenses, which by their very nature of things poétical in nature or related to political.
| mean here the crime of terrorism and gendgidehe political dimension of these acts is
obvious. The use of violence and producing politieffects is ‘in itself political
terrorism, which in turn, based on the logical iefece would be a political offerige
Apolitical terrorism, in fact, does not exXit It always affects the quality of the
functioning of society, which is inseparable frohre t'politics’. However, taking into
account that ‘political dimension’ of a crime isnteected with certain connotations of a
social nature, which are a consequence of the itieesivof eighteenth and nineteenth
century thinkers and politicians, and more broath, perpetrators of political offenses
acting against despotic power, who in the namenskliish motives strived to achieve
social objectives referring to the humanitariannpiples of the Enlightenment and
thinkers such as Montesgiueu, Holbach, Diderot,98eau, Voltaire, Filangerii, Beccaria
and Thomasius, then if we assume that they conuhigelitical offenses against
undemocratic centers of a public authority, the oéea corresponding term for the
perpetrators of terrorism or genocide seems todishe structure and genesis of this
offense.

Taking into account both the subject and subjedtengheory, it seems reasonable to
assume that a real mapping in an uncontroversiglofgéhe subject concept is extremely
difficult. In this case, the number of potentiallipcal offenses would be huge, because
this theory does not establish clearly outlinedscaas limiting the prohibited act. Simply,
ordinary, criminal offences, in certain circumstasicwould claim the status of political
offenses. Therefore, it seems that the subjectematiterion, which takes the state with
its institutions as a point of reference, becomeserfeasible to implemetit

Summarizing the above considerations, it shoulchded that the advantage of the
subject or subject matter theory does not dependobjective evidence used by
researchers in the identification of a reliable aapt on the basis of which an answer to

10'3. Rozenbandpalitical offense, [in:] Handy encyclopedia of criminal law, ed. W. Makowski,
Warszawa 1936, p. 1332.

1 The concept of genocide has been formulated fofitkt time in a booléxis Rule in Occupied
Europe published in 1944 by Rafat Lemkin. The definitiomposed by this author was: ,Genocide
is a crime which destroys national, racial andgrelis groups”. cit.: J. SawickGenocide. From the
concept to convention 1933-1948, Krakéw 1949, p. 21.

12 K. Indecki,Criminal law in the face of terrorism and terrorist attack, £6dz 1998, p. 45.

K. Indecki,Criminal law in the face of terrorismand terrorist attack, +6dz 1998, p. 45.

14 5. RozenbandRalitical offense..., p. 1332.
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the question will be designed: what is a politiofense? This is determined by political
premises, namely the shape of the political systemngiven time and country (degree of
democracy or non-democracy, prevailing ideologg,)ethe geopolitical location of the
country, the internal relations that determinesigsurity and - above all - the dominant
center of political power in the system. Consedyerwhen there appear external or
internal threats to the existence of the countrg, ihstitutions of the state, the centers of
state power (political), especially if the latteoed not have the attribute of social
legitimacy derived on the basis of a democraticctelal process, a process of
instrumental use of criminal law and repressiveaaatus are initiated, which aims to
maintain the current status quo. Therefore, a Byodesigned criminalization of various
acts and their restrictive penalization is introgllicwhich concerns - above all - any
behavior threatening the institutions of the stdmat in fact threatening the centers of
power. This, in turn, is directly correlated withet classification proposals occurring in
the context of the subject matter theory, whileenftvague and subject to valuation
concepts, such as internal and external security,age used. At the same time, terms
amenable to unambiguous assessment are omitteglisToibviously a deliberate action to
pacify political opponents. On the one hand, it esak difficult - from a scientific point
of view — to define an act as a political offeneewever in the understanding of the
authorities in relation to the circumstances of chenmitted act, it will be (depending on
what is more necessary for these authorities frotactical point of view) a political
offense, banditry, criminal offense, terrorism,.af¢hereas (usually) for a representative
of e.g. the political opposition committing the agli be a political action, and therefore a
political act, but sometimes not even a crime.Ha teverse situation, when there is no
real threat to the existence of the country aneé@sfly for the center of power that has
gone through a fair electoral process, it is thaling to liberalize penal solutions
concerning committed political offenses. Thussiwilling to accept constructions arising
from the subject theory of political offendesThe proposed concept is obviously ideal,
and taking into account that social life is hyhzli, it should not be regarded as a model
with no alternative.
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PRZESTEPSTWO POLITYCZNE A KSZTALT SYSTEMU POLITYCZNEGO.
ROZWA ZANIA NA TEMAT TEORII PODMIOTOWEJ | PRZEDMIOTOWEJ.
CZESC 1

Przestpstwo polityczne uznawane jestesto jako zachowanie polegag na ataku na
instytucg paistwa, ale rownie jako okrélony czyn popetniony z motywow politycznych
ukierunkowany przeciwko podmiotowi niedacemu instytugj paistwa, np. skierowany
przeciwko politykowi reprezentwgemu odmienny system wasth, Swiatopoghd,
wyznapcemu inmn religie, gloryfikujacemu odmiena ideologk, itp. Ujecie analizowanego
zagadnienia badawczego w pasyym tekcie — przesfpstwa politycznego - w
perspektywie problemowej, zostalo oparte na uskdén wysgpujacych w ramach
funkcjonowania wspoiczesnych systemow  politycznychraz rozwazaniach
determinugcych ksztatt prawa karnego, przy czym wykorzystdotaj ogélne zasady
prawnokarne determimge ksztatt ustafenormatywnych. Zasadnicza teza postawiona w
prezentowanym artrykule zostata zaména z préd odpowiedzi na pytanie — jakie czynniki
przynalene systemowi politycznemu, oraz jak jego dynamiéznonozliwosé zmiany, a
takze potencjat demokratyczém lub niedemokratyczrigi) wptywaja na interpretowanie
przez poszczegoélngmdki wladzy publicznej istoty politycznego przgsttwa.
Stowa kluczowe przesgpstwo polityczne, system polityczny, prawo karnalitpka
kryminalna
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